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Present: Ennis J. and De éampayo J.
RAMEN CHETTY v. JAYAWARDENE.
118.—D. C. Colombo, 25,978,

App@ic;tion for vedssue of writ—Due diligence—Cicil  Procedure Code,’
8s. 219 and 837. - .
A seeond or subsequent application for esecution of a decree
is not barred for want of due diligence by reason of the fact that
on the previous spplication the judgment-creditor had not taken
steps to examine the judgment-debtor under section 219 of the
Civil Procedure Code.

THE facts are set out in the judgment of De Sampayo J. as
follows : —

This is an appeal .from an order allowing an application for the
issue of writ of execution against propery, and the ground of appeal
is that the plaintiff had failed to use due diligence to procwre com-
plete satisfaction of the decree on the last preceding application,
as required by section 837 of the Civil Procedure Code. For this
purpose the last preceding application was one which was allpwed
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on February 11, 1914. Upbn that application a ‘writ was teken

on March 18, 1014, returnable on December 8, 1914; and i$
was returned to Gourt on December 9, 1914, mtb the report that
the second defendant had failed to pay the amount, -though "
demanded, or to point out any property for seizure, and that the
plaintiff had pot pointed out any property and the Fiscll had
been unable to discover any. On December 23, 1914, she District
Judge allowed s motion made by the plaintiff for a notice on the
second defendant to appear in Court to be examined as to his
assets under section 219 of the Civil Procedure Code. At this
stage the prdceedings were delayed by two motions on behalf

of the second defendant. One was to discharge the order of.

December 28 for the examination of the second defendant, and the
other was to certify payment of the decree. Neither of these
motions succeeded, and ultimately the District Judge allowed the
plaintiff’s application for re-issue of writ, and also warrant of arrest,
by his order of August 18, 1915, from which this appeal has been
taken.

Bawe, K.C. (with him De Zoysa), for defendant, appellant.

Drieberg, for plaintiff, respondent.

Cur. adv. oult.
November 12, 1915. ExNis J.—

This is an appeal from an order allowing execution of a decree
dated June 13, 1908. A previous application for execution was
made on December 5, 1918. Writ issued on February 11, 1914, and
was returned on December 9, 1914, with the Fiscal's report that he
was unable to find any property. On December 23, 1914,
the creditor made an application under section 219 of the Civil
Procedure Code to examine the debftor as to his assets. That
application, for .2 number of causes, was suspended, and the
present application was made on August 18, 1915. It was wurged
that the application should have been refused, as there had been

——
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a want of due diligence on the earlier application; this is the only

point for determination on the appeal.

Section 337 of the Civil Procedure Code provides that a subse-
quent application to execute a decree should not be granted unless
the Court is satisfied that on the last preceding application due
diligence was used to procure complete satisfaction of the decree.

The sargument for the sappellant was that the last preceding
application abated on the return of the writ, and that the creditor-
respondent had not used due diligence on that application, as he
had not ®applied under section 219 to examine the debtor while the
application was siiil pending. A series of cases were cited in support
of the contention, but none of them in my opinion contains any
clear authority for the proposition. In all of them there seems



{ 884 )

13:5. i be some confusion betwsen the uueatmn of due (hhgence on thg
E:m 5. grevious sppliestion end due diligence after #he previous dpplication;

— " amd not one of them ssys that’ an application uuder section 212
(ﬁ;";‘, should be made-before the-return of the writ. :

¥,
Joyawardde 1, gdug Perumal Ghstty v. Psrera'® Bonser C.J. gsid: ‘" It is

guite clear that the creditor did not use due diligence. He seoms o
have rested’ satisfied with the abortive sale, and to have made no
further effort to have his writ executed. Section 219 of the Code
empowers him: to summon the debbor. before the Court and have
him orally examined a3 to his property and his means of satisfying
the decree; and if the creditor does not exercise the powers which
the Court gives hisn he cannot be said to have used due diligence.”’

The Court, however; held that the writ issued on the first applica-
tion for execution was still outstanding. It would seem, thercfore,
that the firet application was still pending when the second applica-
tiop wed made, which alone would be a sufficient reeson for not
ellowing the second application.

In Paleniappe Chetty v. Gomes ? it appears that an earlier applica-
tion for execution of writ against property had been msued snd
according to the head-note in the case, returned by the Fiscal with
& report that the judgment-debtor was not possessed of any property.
Ascording to the judgment, however, it appears that when the case
first oame up on appesl it wes found that the Fiscal had not made
eny woturn ab sll. It was held that it was open fo the plaintifi-
ereditor t¢ have adopted one of two sﬁeps, t.e., t¢ have applied
under section 219 of the Code to examine the debimr as to his pro-
perty, or io have applied under section 298 te attach bhis person,
snd that hoving failed to take either of these steps the ecreditor
was primd fecie wanting in due diligence. If the facts were as
atated in the judgment, it would seem that in this cass, e¢ in 4na
Porumal Chetty v. Percra,’ the -writ issued on the first spplication

. wee siill outsta.ndmg end the first application still pending when
the second application was made. But if, as indicated in the
head-note, a return of the writ hed been made by the Fiscal, then
the case deslt with circumBtances showing want of due diligence
iz applying for a new writ, and not any want of dus diligence on
the application for the aepplication would cease io be pending as
soon es a complete return to the writ had been made. It is o be
observed that the finding was thet the creditor did not execuie
due diligence in ‘‘ recovering the judgmeni debt,” not that there
had been g want of due diligence * on the earlier application. ™’

The case of Palaniappa Chetly v. Gomés * was followed in Ephraims
v. Silva * without any further consideration of the point.

In Silva ». Alwis * the quéslion before the Court wes * whether
there had been an unreasonable delay in meking fhe first applicstion

1 2 Br. 29. 36 N. L. R. 201,
3 2 N. L. R. 358 414 ¢ R 392
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for & <cution, aud Wendé 1. observed? referring to the provisions of
seci: 219: ** Such an efamination may be, tod under ordinary
cirsus. Jfances is, a means of information which s cfeditor is obliged
to sde $; bub if W awus datd means be s able to satisiy- the Coart
on the peiat . . . . T am not prepared to say %ie in debarred from:

doing r "’
. g ’

E: yapiliai o, Hurukesu ' was clearly a case of delay in aprlying
a ser md time fr execution, and the cases I have already cited were
refers 2d to in suppors of the contentien that there had been & want
of du: diligenge in obiaining satisfection of the decree, rather than
a-wa. b of dee diligence on t.he previous application. Woed Renton
J. the-e remarked that any presvmption which might be drawn from
the ar-selce of any application under section 219 was a presumption
only, sx:d might be rebuited.

In be present case there has been no want of due diligence after
the return of the. &¥it oir the cavlier application. As soon as the
Fiscal’s return showed that he could find no property of the debtor,

s
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an application was prompily made under section 219 to examine .

the debtor.

The question whether a failure to make application under section
919 or under section 298, before the return of the writ, is prima
facie evidence of weut of due diligence on the application, bturns
on whether the oreditor kvew or had reason to believe that o
property of the debior could B found. Until then no application
under section 208 te attach the person of the debtor could, by the
express terms of the section, be sucgessful, and it would be equally
‘unreasonuble in my opinion for the creditor to call upon the debtor,
and add to the costs, by an application vnder section 216, until
satisfied that no property of the debtor couid be found which could
be seived in execution, No presumption from the absence of an
applicetion under secifon 219 before the retarn of the writ would
necessarily avise frem that fect alone. Whether such a presurmaption
can be drewn would turn on the fact in each parficular cas®, and
the cases cited do nob in my opinion esteblish the proposition that
the presumption can be drawn in every cese. In the present case
the leernsd Judge is in my opinion right in saying that until
the Fiscal made the retura the pleintiff-respondent could not
know whether any property hed been found or not, end there is
no suggestion in the case that there wos any possibility that property
would net be found. The learned Jl.dge was sabisfied from She
record thet thers was no want of due diligence on the previeus applica-

. Hop, or afferwards. I see uo reason to think he wWas wrong, or that
sny presumption which would require evidence in rebuttal could be
zafesd pgatneb the respondsni,  { would dismiss tbe appesl, with

- cosfs.

: (2907} 36 N. L. B. 249.

l‘?ﬂam-



( 89 )

191, Dr Bameavd J.—
m‘ [His Lordship set out the facts, and continued]:—
. e .

Joyawardsne  eThe contention ag to the absence of due diligence is based on the
fact that either before the issue or during the currency of the writ
of exeqution of March 18, 1914, the plaintiff had not taken steps
to have the second defendant examined under section 219 of the
Civil Procedure Code. Several decisions of this- Court have been
cited on behalf of the second defendant, but I do not think that
any of them: supports the contention to its full extenmt. Those
decisions have the effect of reading section 219 into, section 887.
Now, section 219 is & reproduction of Order 42,  Rule 32, framed
under the English Judicature Acts, but there is nothing in the
English rules of practice corresponding to section 837 of our Code.
The above English rule being independent of any such provision as
section 337, I find .it difficult to agree that section 219 must neces-
sarily be connected with section 837. I can quite conceive that a
judgment-creditor, who does not take advantage of means of dis-
‘covery in aid of execution, may in particular cases be taken to have
failed to use due diligence to procure compiete satisfaction of the
decree. I think the cases cited go no further than that, and- cer-
tainly do not support the proposition, which is practically main-
tained on this appeal, that, whenever a second or subsequent
apphcaﬁxon is made for execution of a decree, there is a rigid rule
that on the previous application the- judgment-creditor should have
teken steps to examine the judgment-debtor under section 219.
As a matfer of fact, the argument went even further, for it was con-
tended that even on a first application the judgment-creditor should
show that he had used due diligence, and that, as that implied
the' examination of the judgment-debtor for discovery of assets,
section 219 must be brought into play before any application for
writ is made. This view was at one time entertained, as appears from
Silva v. Alwis ' and Ephraims v. Silva,® but these decisions have been
over-ruled by the Full Court in Silve v. Singho. * The main reliance,
however, is, placed on the argument that in connection with the
execution of the first writ, and before its return to Court by the
Fiscal, it was imperative for the plaintif to have exercised his right
under section 219. There is no express provision of the law to that
effect, and I am not inclined to impose on execution-creditors the
observance of such a condition precedent by implication. Section
219 is, after all, intended to facilitate the realization of claims, and not
to create any obstruction. I think none of the decided cases meant
to put the matter higher than it was in Eliyapillai v. Murukesu,*
where it was said that the failure to examine the debtor under section
219 was only presumptive evidence of the absence of due di}igenee.

]

11 A. C. B. 102 3 (1907 10 N. L. R. 812
2 6 N. L. B, 301 4 (1907) 10 N. L. R. 249.
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The questnon, then, is alwayg one of fact. There may Be due dili- 193&
gence without any examination of the debtor, or there may be absence Dn&mqg’o
of due diligence even with such examination, and in determining - J.

the question sll the circumstances should be taken,into consideratiof.  gemes
In the present case the proceedings show that the plaintiff all Chetssfo.
throughout exercised » great desl of forbesrance, and the  period Joyduardens
of nine months, during which the writ was allowed to remmn in

the hands of the Fiscal, is to my mind an indication 6f the same

spirit, rather than any evidence of want of due diligence. In my

"opinion the learned District Judge is right in holding that until

the Fiscal made his return to the writ the plaintiff cannot reasonably
- be expeoted to have taken steps to examine the second defendant

under section 319. Nor iz there any substance in this appeal,

because the second defendant, beyond depending on the technicsl

objection, does not suggest that his examination would have effected

any useful purpose. I think the appesl fails, and should be dismissed

with costs.

Appeal dismisaed.




