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Present: L a s c e l l e s C.J . a n d W o o d R e n t o n J . 

S E N A R A T N A v.' J A N E N O N A . 

69—D. C. Matara, 5,698. 

Prescription—Cause of action—When it arises—Trust—Land bought by 
A in his name for B and with B's money—Possession by B after 
purchase—Action to compel a transfer. 
A bought a land a t a Fiseal's sale i n 1890 w i t h B's money a n d 

for B , but the conveyance was executed in A's favour. B possessed 
the land since the purchase. I n 1912 t h e administratrix of .A's 
estate included the land among A's lands in the inventory. B 
therefore brought this action, inter alia, t o compel A's administratrix 
to execute a conveyance in his favour. 

Held, that the action was not barred b y prescription, as no 
cause of action arose until the administratrix sought t o disturb t h e 
status quo b y including the land in suit in the inventory. . 

LASCELLES C.J.—The point of t ime when the right t o bring the 
action accrues is a t the t ime when the party has been interfered 
wi th i n the enjoyment of his rights. So long a s h e receives all that 
h e considers himself to be entitled to , he cannot be expected t o 
take action, and the legal cause of action cannot be said t o h a v e 
arisen. 

Martelis Appu v. Jayewardene1 over-ruled on this point . 

TH E plaintiff in th i s case averred i n h i s p la int "that t h e land in 
d i spute w a s purchased at h i s reques t and w i t h h i s m o n e y b y 

one Seriaratna a t a F i s e a l ' s sa le ( D e c e m b e r 18, 1890) ; t h e F i s e a l ' s 
» (1908) 11 N. L. B. 273. 
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1018. conveyance w a s executed in favour of Senaratna o n April 26 , 1895, 
Senaratna w h e n i t w a s handed over to plaintiff; plaintiff w a s in possess ion of 

«. jane Nona t h e land s ince t h e purchase; Senaratna died on February 13, 1912; 
t h e administratrix, of Senaratna ' s e s t a t e refused t o execute a 
c o n v e y a n c e in favour of the plaintiff, hence th i s act ion. 

The fol lowing i ssues were framed at the trial: — 

(1) W a s the m o n e y paid for t h e purchase of t h e property in 
quest ion advanced by t h e plaintiff? 

(2) D i d t h e plaintiff m a k e all t h e plantat ions s ince the Fisca l ' s 
sa l e? 

(3) H a s plaintiff had prescriptive possess ion? 
(4) D a m a g e s . 
(5) I s plaintiff's cause of act ion prescribed? 
(6) I s th i s act ion mainta inable w i thout a notarial agreement? 
(7) Can plaintiff, in the c ircumstances , acquire t i t le by .prescrip

t i o n ? . ' 

T h e learned Distr ict J u d g e (G. W . Woodhouse , E s q . ) delivered 
the fol lowing j u d g m e n t : — 

This is an action b y the beneficiary or fidei commissary against his 
trustee's legal representative, who has the legal estate of the land 
Edandagawawatta alias Godewatta, situated at Polwatta, praying for 
a declaration that he (the plaintiff) is the de facto owner and that he is 
entitled to a conveyance of the land, and for damages and costs. 

I t is abundantly proved by the evidence that , though the Fiscal's ". 
conveyance was for convenience made out in Benjamin A. Senaratna's 
name, the land was purchased by h im with the plaintiff's money and 
for the plaintiff. 

I t was clearly on that understanding that the plaintiff entered into 
possession and built a substantial house on it at great cost. If, as is 
alleged b y the defendant, the arrangement was simply that plaintiff 
should possess Benjamin's land, while Benjamin for convenience used 
plaintiff's land Muttettuwatta, i t is obvious that neither party would 
put up valuable buildings without some definite agreement as to 
compensation for the buildings. 

It. is admitted that Benjamin Senaratna put up some valuable boutiques 
on Muttettuwatta. There was a partition, I understand, of that land, 
and plaintiff was declared owner, and Benjamin was paid compensation 
for the buildings. If it is true that the building concessions were 
dependent on a similar concession b y Benjamin to plaintiff, it would at 
a n y rate have been referred to in that case. 

I also find that soon after this land was purchased the plaintiff began 
living on i t and planting i t . All the plantations subsequent to the sale 
are plaintiffs . The at tempt on the part of defendant t o prove that 
they were partly made b y Benjamin's borsekeeper (?) and another 
failed utterly. 

With reference t o issues (3) and (7), I a m of opinion that there is no 
question of prescription here, unless i t is held that Benjamin bought 
t h e land wi th his own money and let plaintiff into possession as tenant 
of some smaller estate, and -at some period of his tenure he began to 
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possess adversely. N o more is plaintiffs cause of action prescribed, 
seeing that i t was only when defendant filed the inventory of Benjamin's Senaratna 
estate that i t was discovered she claimed rights in the land at all. The J a n e Nona 
6th issue presents some difficulty, but I fail t o follow Mr. Jayewardene's 
argument. If, as I find, plaintiff gave- Benjamin money t o pay for 
the land, and authorized h im t o take a conveyance in his own n a m e 
for plaintiffs benefit, and Benjamin d id so, then Benjamin certainly 
committed no fraud. I n that case the plaintiff's case is established. 

If, however, Benjamin took a conveyance for his own benefit, which 
is defendant's case, then Benjamin is a t once gui l ty of a f raud; a n d all 
the law t o the effect that a m a n m a y not se t u p the s ta tute of frauds 
to commit a fraud, & c , comes t o plaint i f fs aid. 

Enter decree for plaintiff as prayed for wi th costs r N o damages, as 
none have been proved. \ 

T h e defendant appealed . 

De Sampayo, K.C. (wi th h i m De Zoysa), for t h e appel lant . 

A. St. V. Jayewardene, for t h e respondent . 

April 15, 1913. LASCELLES C . J . — 

I n th i s case there is n o d i spute w i t h regard t o t h e findings of t h e 
learned Distr ict J u d g e o n t h e fac t s . B u t i t i s c o n t e n d e d b y t h e 
appel lant t h a t t h e learned Dis tr ic t J u d g e w a s w r ong i n hold ing 
t h a t t h e plaintiff's ac t ion w a s n o t prescribed. On t h e o t h e r h a n d , 
t h e respondent c o n t e n d s t h a t t h e learned Dis tr ic t J u d g e o u g h t to 
h a v e he ld t h a t t h e plaintiff h a d obta ined a t i t le t o t h e l a n d in 
d i spute b y prescription. A s t o the la t ter point , I do n o t .cons ider 
it necessary t o definitely dec ide it . I wi l l on ly s a y t h a t , o n t h e 
findings of t h e learned Dis tr ic t J u d g e , I do n o t s ee w h y t h e 
plaintiff should not h a v e b e e n he ld t o h a v e obta ined a prescr ipt ive 
t i t le . H e entered into possess ion of t h e l a n d i n 1895. H e i m p r o v e d 
t h e land, and h e remained i n pos se s s ion w i t h o u t any d i s p u t e or 
w i thout h i s right be ing in any w a y ques t ioned unt i l t h e year 1912 , 
w h e n the property w a s inc luded in t h e inventory of t h e d e c e a s e d ' s 
e s ta te . I n these c i r c u m s t a n c e s , i t i s hard t o s e e w h y t h e plaintiff 
shou ld n o t be he ld t o h a v e prescribed. A s t o t h e finding of t h e 
learned Distr ict J u d g e t h a t t h e plaintiff 's r ight of ac t i on i s n o t 
prescribed, t h e quest ion turns o n t h e t i m e w h e n t h e c a u s e of ac t ion 
accrued. T h e plaintiff entered in to possess ion , as I h a v e said, 
in 1902, and as l ong a s h e remained in posses s ion w i t h o u t a n y 
interference on t h e part of h i s brother or h i s representat ives h e h a d 
obta ined all t h a t h e h a d bargained for. H e w a s in t h e e n j o y m e n t 
of the right t o w h i c h h e w a s ent i t l ed under t h e arrangement ef fected 
b e t w e e n h i m and h is brother. I t cannot , I th ink, be sa id t h a t 
any c a u s e of act ion accrued unt i l s o m e t h i n g h a d accrued v h i c h 
interfered w i t h or p laced in jeopardy his r ights under t h a t d e e d , 
and i t i s no t con tended t h a t a n y t h i n g of t h a t n a t u r e occurred before 
t h e property in quest ion w a s inc luded in t h e inventory . T h e 
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WOOD RENTON J . — 

I a m of the s a m e opinion. The learned District Judge has held 
that the plaintiff-respondent in 1895, o n the strength of t h e purchase 
b y B e n j a m i n Senaratna w i t h his m o n e y and on his behalf, entered 
i n t o possess ion of the land in quest ion, and held it wi thout d ispute 
till i t b e c a m e apparent that the defendant-appel lant proposed t o 
se t u p a c la im of t i t le on behalf of B e n j a m i n Senaratna's es tate . 
T h a t finding is of importance from t w o points of v iew. I n t h e first 
place , it would, in m y opinion, h a v e justified a decision of the 
present case in the respondent ' s favour on the ground of prescription; 
in the second place , it throws an important l ight o n t h e quest ion of 
t h e po in t of t i m e a t wh ich the respondent ' s cause of act ion arose. 
H e w a s in undisturbed possess ion of t h e land. H e was improving 
it . The^e w a s n o pretence of a n y counter c la im of t i t le on B e n j a m i n 
Senaratna ' s behalf. For compensat ion was paid to h im on the basis 
t h a t t i t le w a s in the respondent . I n that s ta te of the facts , i t 
cannot , apart from authority , be fairly said that t h e respondent 's 
cause of act ion arose till t h e appel lant sought to disturb t h e status 
quo by including the land in suit in the inventory of B e n j a m i n 
Senaratna ' s e s ta te . T h e o n l y decis ion that could have been cited on 
the other s ide is t h a t of t h e S u p r e m e Court in Martelis Appu v. 
Jayewardene.2 I t w a s a decis ion b y Sir J o s e p h H u t c h i n s o n and 
myself . T h e fac t s were s o m e w h a t different, but there is no doubt 
t h a t w e there he ld t h a t t h e cause of action for the refund of m o n e y 
advanced o n a considerat ion wh ich had failed arose immedia te ly 
u p o n p a y m e n t . T h a t case h a s subsequent ly c o m e before m e on 
several occas ions , and I h a v e a lways entertained s o m e doubt 
w h e t h e r t h e decis ion on t h a t point w a s right. N o w that m y 
at tent ion h a s b e e n cal led to t h e case of Cowper v. Godmond,1 and t o 
t h e reasoning of t h e Court of C o m m o n P l e a s in t h a t case , I do not 
th ink that it o u g h t t o b e fol lowed on t h e point w i t h which I a m 
deal ing. I have t a k e n th i s opportunity of making th i s observation 
see ing t h a t I w a s myse l f one of t h e J u d g e s w h o decided the case . 

i (1833) 9 Bingham 748. 

Appeal dismissed. 

* (1908) 11 N. L. B. 272. 

J l A S O E L t i E S 

C.J. 

Senaratna 
v. Jane Nona 

E n g l i s h case of Cowper v. Godmond 1 shows clearly the principle 
which is applicable in such cases . T h e point of t i m e w h e n the right 
t o bring the act ion accrues i s at t h e t i m e w h e n t h e party has b e e n 
interfered w i t h in t h e enjoyment of hiB rights . S o long as h e 
receives all that h e considers himsel f to be enti t led to , h e cannot 
b e expec ted to t a k e act ion, and the legal cause of action cannot be 
said to h a v e arisen. I think that t h e ruling of the learned District 
J u d g e o n this quest ion i s right, and as it is conclusive of the action 
on the findings of fact , which are-not disputed; I would dismiss the 
appeal w i t h cos t s . 


