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[C o u r t  o p  C r i m i n a l  A p p e a l ]

1 9 6 8  Present:  H . N. G . F ern a n d o , C.J. (P res id en t), S ir im a n e , J ., and
W ija y a tila k e , J .

A .  K R I S H N A P I L L A I ,  A p p e lla n t , and T H E  Q U E E N , R e s p o n d e n t  

C . C . A .  7 8  o f  1968, w i t h  A p p l i c a t i o n  113 

S. C. 1 9 /6 8 — M . C. Mallakam, 2577

Summing-up— Evidence Ordinance—Section 27— Scope— Non-direction.

W h en ever a  sta tem en t w h ich  is proved  under se ction  27 o f  the E viden ce  
O rdinance can  reason ab ly  lead  the Ju ry  to  in for th at a  con fession  m ay  havo 
been  m ade to  a  P o lice  officer, the trial Ju dge sh ou ld  c lea r ly  w orn  tho J u ry  
that tho law  p roh ib its  such  an  inference being reached.

A p P E A L  a g a in s t  a  c o n v ic t io n  a t  a  tr ia l b e fo r e  th e  S u p re m e  C ou rt.

A. H . G. de Silva, Q .G., w ith  K . Sivananthan, S . Sivarajasitigham a n d  
(assigned ) L . F . Ekanayake, f o r  th e  a ccu se d -a p p e lla n t.

V. S . A . Pullenayegum, S en ior  C row n  C ou n sel, w it h  Priyantha Perera, 
C row n  C ou n se l, f o r  th e  C row n .

Cur. adv. vidt.

N o v e m b e r  2 8 , 19 68 . H .  N . G . F e r n a n d o , C .J .—

T h e  a p p e lla n t w a s  b y  a n  u n a n im ou s v e rd ic t  o f  t h e  J u r y  c o n v ic te d  o f  
the m u r d e r  o f  o n e  P u n it jia w a th y  on  4th  O cto b e r  19 67 , a n d  w a s se n te n ce d  
to  d ea th  b y  th e  le a rn e d  tr ia l Ju d g e .

T h e  e v id e n ce  u p o n  w h ich  th e  p ro se cu t io n  r e lie d  m a y  b e  b r ie fly  
su m m arised  as f o l lo w s  :—

(1) T h e  d a u g h te r  o f  th e  d ecea sed  w om a n  te s t if ie d  th a t  th e  in m a tes  o f
h er  h o u s e  w e re  h erse lf, her m oth er  th e  d e c e a s e d , a n d  a n o th e r  
y o u n g  g ir l , a n d  th a t  som e d a y s  p r e v io u s ly  th e  a ccu s e d  a n d  

. a n o th e r  m a n  h a d  co m e  to  th e h ou se  a n d  h a d  a  co n v e rs a t io n  in  
th e  co u r se  o f  w h ich  th ere  w as som e  d is a g re e m e n t  b e tw e e n  th e  
a c c u s e d  a n d  th e  deceased . T h is  t e s t im o n y  a ffo r d e d  so m e  
e v id e n c e  o f  m o t iv e  ag a in st th e  a ccu se d .

(2) O n  th o  n ig h t  o f  4 t h  O cto b e r  1967, th e  in m a te s  h a d  re tire d  to  s leep .
T h e  m o t h e r  s le p t  o n  a b e d  o n  th e  v e ra n d a h  a cross  w h ich  
a p p a r e n t ly  w a s  a screen , w h ile  th e  d a u g h t e r  a n d  th e  o th e r  g ir l  
w ere  s le e p in g  in s id e  th e house. S o m e  l it t le  t im e  la te r  th e  g ir ls  
w ere d is tu r b e d  b y  som e  6ound w h ich  t h e y  h ea rd , th e  d a u g h te r
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c a m e  o u t  t o  th e  vera n d a h  a n d  sa w  th e  fig u re  o f  a  p erson , w h o  
th e n  s ta r te d  t o  ru n . T h e  d a u g h te r  ch a se d  th a t  p e rso n , w h o  
ju m p e d  o v e r  th e  g a te  an d  g o t  a w a y . A t  th a t  s ta g e  th e  d a u g h te r  
t h o u g h t  th a t  th e  person  w h o  ra n  a w a y  w a s  th e  a ccu s e d  b ecau se  
w h e n  seen  fr o m  beh in d  h is  fig u re  se e m e d  t o  re se m b le  th a t  o f  th e  
a c c u s e d .

(3 )  A  w itn e ss , S iv a ra ja h , w h o  a p p a r e n t ly  h a d  b e e n  a  fr ie n d  o f  th e  
a c c u s e d , w a s  a t  th e  tim e  s t a y in g  a t  t h e  h o u s e  o f  o n e  
S u b ra m a n ia m . O n th e  n ig h t  o f  4 t h  O c t o b e r , S iv a ra ja h  a n d  
a n o t h e r  y o u n g  m a n  w e r c s t u d y in g  in  a  r o o m  in  th e  h ou se , w h en  
t h e  a c c u s e d  tu rn e d  up  th ere  a n d  a sk e d  f o r  a  b u c k e t  a n d  a  tow e l. 
T h e  a c c u s e d  th e n  w en t .away ta k in g  a  b u c k e t  a n d  a  to w e l w ith  
h im , a n d  h e  re tu rn ed  w ith in  h a l f  a n  h o u r  w ith  n o  c lo th es , b u t  
o n ly  w e a r in g  th e  tow e l. T h e n  S iv a ra ja h  re a liz e d  th a t  th e  
a c c u s e d  h a d  ju s t  h ad  a  b a th . A t  th is  s ta g e  th e  a ccu sed  to ld  
S iv a r a ja h  “ I  h a v e  co m e  h a v in g  c o m m it t e d  a  m u rd er. Y o u  
n e e d  n o t  b e  fr ig h ten ed . I  w ill  te l l  th e  p o l i c e  th e  en tire  t r u th  ” .

T h e  a c c u s e d  s le p t  th a t  n igh t in  S u b ra m a n ia m ’s  h o u se , w h e re  h e  w a s 
a rre s te d  th e  n e x t  m orn in g , p re su m a b ly  b e ca u se  th e  p o lic e  h a d  b y  th a t  
tim e  r e c o r d e d  a  s ta te m e n t  fro m  th e  d e c e a s e d ’s  d a u g h te r .

A  w itn e ss  K a n d a s a m y , a lso a  fr ien d  o f  th e  a c c u s e d , te s tified  th a t  o n  th e  
n ig h t  o f  4 t h  O c t o b e r  th e  accu sed  sh a red  w ith  h im  a n d  so m e  o th ers  a m ea l 
o f  v e n is o n , a n d  th a t  m u ch  liq u o r  h a d  b e e n  c o n s u m e d  a t  th is  p a r ty . 
K a n d a s a m y  fu r t h e r  s ta ted  th a t  b e fo re  th e  a c c u s e d  le ft  th is  p a r ty , 
h e  b o r r o w e d  K a n d a s a m y ’s  ta p p in g  k n ife  s a y in g  th a t  h e  w a n te d  i t  t o  k ill 

’ a  fo w l.

A c c o r d in g  t o  th e  In sp e c to r  o f  P o lic e , h e  r e c o r d e d  th e  a c c u s e d ’s 
s ta te m e n t  o n  th e  m o rn in g  o f  4 th  O cto b e r , a n d  in  th e  cou rse  o f  th a t  
s ta te m e n t , t h e  a c c u s e d  sa id  "  I  p u t  th e  k n ife  in to  th e  w e ll. T h e  b a n ia n  
a n d  sa ro n g  w e re  a lso  b u rn t near th e  w e ll. I  ca n  p o in t  o u t  th a t  to  th e  
P o lic e  ” . T h e  I n s p e c to r ’s e v id en ce  w a s th a t  in  co n s e q u e n ce  o f  th is  
sta tem en t., h e  d is c o v e r e d  a  k n ife  in  a  w e ll s o m e  lit t le  d is ta n ce  a w a y  fro m  
S u b ra m a n ia m ’ s h o u se  a n d  a lso th e  re m n a n ts  o f  so m e  b u r n t  clo th es .

T h e  s t a t e m e n t  o f  th e  accu sed  w h ich  is ju s t  m e n tio n e d  w a s p r o v e d  in  
e v id e n c e  a t  t h e  tr ia l u n d er  s. 27 o f  th e  E v id e n c e  O rd in a n ce , and  w as 
r e fe r r e d  t o  in  th e  su m m in g -u p  o f  th e  le a rn e d  tr ia l J u d g e  as on e  item  o f  
c ir c u m s ta n t ia l e v id e n c e  u p o n  w h ich  th e  p r o s e c u t io n  re lied  t o  p r o v e  th e  
g u il t  o f  th e  a c c u s e d . T h e re  w as h o w e v e r  n o  d ir e c t io n  t o  th e  J u r y  as  to  
th o  w e ig h t  w h ic h  m ig h t  p ro p e r ly  b e  a t ta c h e d  t o  th e  a c c u s e d ’s  a lleged  
s ta te m e n t  t o  t h e  P o lic e , n o r  w as th e re  a n y  d ir e c t io n  a s  t o  th e  in feren ces 
w h ich  m a y  o r  m a y  n o t  be  d raw n  b y  th e  J u r y , i f  th e y  b e lie v e d  th a t  th e  
a c c u s e d  h a d  in  fa c t  m a d e  th is  s ta te m e n t. C ou n se l f o r  th e  a ccu sed  has 

a rg u e d  t h a t  th e  o m iss io n  to  g iv e  a n y  s u c h  d ir e c t io n s  w a s a  n o n -d ire c t io n  

a m o u n t in g  t o  m is -d ire c t io n .'



440 H. N. G. FERNANDO, C.J.—Krishnapiltai v. The Queen

A t  th e  tr ia l o f  Murugan Ramasamy1 o n  a  ch a rg e  o f  a t te m p te d  m u r d e r  
b y  s h o o t in g  w ith  a  g u n , i t  w a s p r o v e d  th a t  th e  a c c u s e d  h a d  s ta te d  t o  a  
P o lic e  o f f i c e r :— “  I  a m  p re p a re d  t o  p o in t  o u t  th e  p la ce  w h e re  th e  g u n  
w as b u r ie d  T h e ,tr ia l J u d g e  in  h is  su m m in g -u p  re fe rre d  t o  th is  m a t t e r  
in  th e  fo llo w in g  te r m s  :—

“ ............J a y a w a r d a n a  to o k  th e  a c c u s e d  a w a y  a n d  a c c o r d in g  t o
J a y a w a r d a n a , th e  a ccu s e d  m a d e  a  ce r ta in  s ta te m e n t  to  h im  in  th e  
c o u r s e  o f  w h ich , th e  a ccu s e d  t o ld  h im  th a t  h e c o u ld  p o in t  o u t  th e  
p la c e  w h e re  th e  g u n  a n d  ca rtr id g e s  w e re  b u r ie d . I f  y o u  b e lie v e  
J a y a w a r d e n a  th a t  is  a  q u e st io n  o f  fa c t ,  y o u  c a n  u n d e rs ta n d  th e  
p o lic e  n o t  w a s tin g  a n y  tim e  th e re a fte r . J a y a w a r d a n a  sa_vs h e  a t  
o n c e  to o k  h im  t o  lin e  N o . 6  a n d  a t  a  ce rta in  s p o t  which, w as in d ic a t e d  
b y  th e  p o lice , th e  a c c u s e d  h im s e lf  d u g  u p  th e  ea rth  a n d  u n d e r n e a th  
th a t  th ere  w a s  th is  g u n  in  a  g u n n y  b a g  in  th ree  p a rts  a n d  th e re  w a s  
a n o th e r  b a g  co n ta in in g  14 liv e  ca r tr id g e s  w h ich  are  p r o d u c t io n s  in  
th is  case .

W e ll ,  th e  d e fe n ce  h as ch a lle n g e d  J a y a w a r d a n a  a n d  sa id  h e  is  
n o th in g  m o r e  th a n  a  lia r  in  u n ifo rm . T h a t  is  th e  su g g estion . T h e  
d e fe n ce  a lte r n a t iv e ly  argu es , e v e n  i f  th a t  su g g e s tio n  o f  th e  d e fe n c e  is 
n o t  a c c e p te d , b u t  J a y a w a rd a n a  is b e lie v e d  w h e n  h o sa ys  th a t  t h e  
a c c u s e d  p o in te d  o u t  th e  g u n , th e  s ta te m e n t  o f  th e  a ccu se d  is th a t  h e  
c o u ld  p o in t  o u t  a  p la ce  w h ere  a  g u n  a n d  ca rtr id g e s  a re  b u ried . T h e  
d e fe n c e  th e r e fo re  argu es , th a t  m ea n s  n o th in g  m o re  th a n  th a t  t h e  
a c c u s e d  w as a w a re  o f  w h ere  a  g u n  a n d  ca rtr id g e s  w e re  b u r ie d , n o t  
n ecessa r ily  b u r ie d  b y  h im . 1 did not understand the •prosecution as 
placing the case any higher than placed by the defence counsel himself. 
The prosecution does net say that it proves anything more than showing 
a place where a gun and 14 cartridges were buried, a n d  th is  w as a b o u t  
3 .2 5  o r  3 .3 0  th a t  th e  ca r tr id g e s  w ere  u n e a rth e d  ” .

T h is  C o u r t 3 (6 4  N . L . R .  a t  p . 4 4 4 ) u p h e ld  a  su b m iss ion  f o r  th e  d e fe n c e  
th a t  “  th e  re p e a te d  re fe ren ce  b o th  in  th e  e v id e n ce  a n d  th e  s u m m in g -u p  
to  the gun a n d  this gun w a s g r a v e ly  p r e ju d ic ia l t o  th e  a c c u s e d  ” . T h e  
g ro u n d  o f  th e  su b m iss io n  w as th a t th e  J u r y  m ig h t h a v e  a tta ch e d  im p r o p e r  
w e ig h t  t o  th e  s ta te m e n t , a n d  m ig h t h a v e  in fe rre d  th a t  th e  a ccu s e d  h a d  
h im s e lf  b u ried  th e  g u n . T h e  g ro u n d  o f  p r e ju d ic e  w a s ex p ressed  s o m e w h a t  
m o r e  w id e ly  w h en  th e  ca se  w as in  a p p e a l t o  th e  P r iv y  C o u n c il3 (6 6  N .L .R .  
2 6 5 ). I t  w as th e re  a rg u e d  th a t  th e  fa c t  th a t  th e  a ccu s e d  h a d  m a d e  th e  
s ta te m e n t  in  q u e st io n  m ig h t  h a v e  le d  th e  J u r y  to  in fe r  th a t  th e  a c c u s e d , 
in h is  s ta te m e n t  to  th e  P o lice , h a d  n o t  o n ly  a d m it te d  h is  k n o w le d g e  o f  
th e  p la c e  w h ere  th e  g u n  w a s b u r ied , b u t  h a d  a lso  a d m itte d  th a t  h e h a d  
h im s e lf  u sed  th e  g u n . T h e ir  L o rd sh ip s  w e re  h o w e v e r  sa tis fied  th a t  th e  
d ir e c t io n s  o f  th e  tr ia l J u d g e  c o n c e rn in g  th e  a c c u s e d ’s  s ta te m e n t a v o id e d  
th e  p o s s ib ility  o f  p r e ju d ic e  to  th e  d e fe n ce . T h e ir  L o rd sh ip s  n o  d o u b t  
h a d  in  m in d  th e  J u d g e ’s  rem a rk s w h ich  1 h a v e  u n d e r lin e d  in  th e  e x t r a c t  
c ite d  a b o v e .

(1062) 64 N. L. R. 433. *  (1962) 64 N. L. R. at 444.
• (1964) 66 N . L. R. 265.

i
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W hat- is im p o r ta n t  f o r  p re se n t p u rp oses  is  th e  s ta te m e n t  o f  th eir- 
L o r d sh ip s  th a t  th e  tr ia l J u d g e  fa ce d  a  “  d ifficu lt  p r o b le m  ” , a n d  th e  fa c t  
th a t  th e y  p ro ce e d e d  t o  c o n s id e r  w h eth er th e  J u d g e  h a d  c o r r e c t ly  h a n d le d  
th a t  p r o b le m  in  su ch  m a n n e r  as to  a v o id  p re ju d ice  t o  th e  d e fe n ce . W h e n  
a  s ta te m e n t su ch  as “  I  k n o w  w h ere  th e  g u n  is b u ried  ” , o r  “  I  p u t  th e  
k n ife  in t o  th e  w ell ” , is  p r o v e d ,  th e  d a n g er  o f  p r e ju d ic e  is t w o - fo ld .

Firstly , th e  J u r y  m ig h t  a t ta c h  to  th e  s ta te m e n t a  w id e r  a n d  g ra v e r  
m e a n in g  th an  its  a c tu a l im p o r t . H e n ce  it  is th e  d u t y  o f  th e  tr ia l J u d g o  
t o  d ir e c t  th e  J u iy  th a t  su ch  a  s ta te m e n t is an  a d m iss ion  only  o f  th e  fact 
s t a t e d  a n d  o f  n o th in g  m o re . S u ch  a  d ire c tio n  w as d u ly  g iv e n  b y  th e  
tr ia l J u d g e  in Rainasamy’s case , and  th e  la ter d e c is io n  o f  th is  C o u r t  in  
Elin Singho1 (69  N . L . R .  3 5 3 ) aga in  em p h a sised  th e  n e e d  f o r  s u c h  a 
d ir e c t io n .

Secondly, w h e n  i t  is  p r o v e d  a t  a  tr ia l th a t  th e  a ccu s e d  h a d  a d m it te d  
t o  th e  P o lice  so m e  k n o w le d g e  con cern in g  a  w e a p o n , w h ich  is p r o v e d  o r  
a l le g e d  to  h a v e  been  u se d  in  th e  com m iss ion  o f  an  o ffe n ce , th e  J u r y  m ig h t  
q u ite  n a tu ra lly  fo r m  th e  im p ress ion  th a t  th e  a ccu se d  m u s t  in  a d d it io n  
h a v e  a d m itte d  in  th e  sa m e  s ta te m e n t that he had in fact used the weapon—  
a n  im p ress ion , in  o t h e r  w o rd s , th a t h e h a d  m a d e  a  c o n fe s s io n  t o  th e  
P o lic e . F o r  a  C ou rt t o  fo r m  a n d  a c t  o n  su ch  an  im p ression  w o u ld  a m o u n t  
t o  a  v io la t io n  o f  th e  p r o h ib it io n  co n ta in e d  in  s. 2 5  o f  t h e  E v id e n c e  
O rd in a n ce . T h e  d e c is io n  in  Obiya-s Appithamy2 (54  N . L . R .  32) is much 
in  p o in t  in th is  c o n n e c t io n . W e  h o ld  th ere fo re  th a t  w h e n e v e r  a  s t a t e m e n t  
w h ich  is p r o v e d  u n d e r  S . 27 c a n  re a so n a b ly  lea d  th e  J u r y  t o  in fe r  th a t  a 
c o n fe s s io n  m a y  h a v e  b e e n  m a d e  to  a P o lice  o fficer, th e  tr ia l J u d g e  s h o u ld  
c le a r ly  w a rn  th e  J u r y  th a t  th e  law  p ro h ib its  su ch  a n  in fe re n c e  b e in g  
r e a c h e d .

S in ce  th e  s u m m in g -u p  in  th e  in stan t case la ck e d  a n y  d ir e c t io n s  o f  th e  
n a tu re  w h ich  w c  h o ld  w e re  n ecessa ry , th ere  w a s n o n -d ir e c t io n  w h ic h  
a m o u n te d  to  m is -d ir o c t io n . T h is  w as o n  a m a ter ia l p o in t , b e c a u s e  o f  th e  
im p o r t a n t  item  o f  c ir c u m s ta n tia l ev id en ce ' th a t  th e  a c c u s e d  is a l le g e d  t o  
h a v e  m a d e  a  c o n fe s s io n  t o  th e  w itn ess S ivarasa . A n  u n fa ir  c o n s tr u c t io n  
o f ,  o r  illeg itim a te  in fe re n c e  fr o m , th e  a c c u s e d ’s p r o v e d  s ta te m e n t  t o  th e  
P o lic e , c o u ld  w e ll h a v e  le d  th e  J u r y  t o o  ea s ily  in to  b e l ie f  o f  S iv a r a s a ’s  
t e s t im o n j '.

C ou n sel fo r  th e  d e fe n c e  h a s  a lso  referred  to  passages in  th e  s u m m in g -u p  
in  w h ich  th e  J u r y  w a s  t o ld  th a t  th e  w itn ess K a n d a s a m y  h a d  in  h is  
s t a t e m e n t  to  th e  I n s p e c t o r  o f  P o lic e  s ta ted  th a t  th e  a ccu s e d  h a d  b o r r o w e d  • 
a  k n ife  fr o m  th e  w itn ess , a n d  a lso  th a t  th e  w itn ess  h a d  id e n t if ie d  as Jiis 
o w n  a  k n ife  sh o w n  t o  h im  b y  th e  In sp e c to r . I n  fa c t  h o w e v e r ,  th e  
I n s p e c to r  d id  n o t  in  h is  e v id e n c e  te s t ify  t o  c ith e r  o f  th e se  m a tt e r s ,  n o r  
c o u ld  h e  h a v e  been  p e r m it te d  to  te s t ify  t o  th a t  e f fe c t  in  v ie w  o f  th e  
p r o h ib it io n  co n ta in e d  in  s . 122 (3 ) o f  th e  C rim ina l P r o c e d u r e  C o d e . W e  

a g r e e  th a t  th ere  w e re  m isd ir e c t io n s  o f  fa c t  a n d  o f  la w  in  th is  c o n n e c t io n .

1  (1965) 69 N . L. Ii. 353. *  (1952) 54 N . L. R. 32.
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D e sp ite  th e  m a tte r s  t o  w h ic h  w e  h a v e  re fe rre d , t h e  a rg u m e n ts  o f  
C ounsel f o r  th e  d e fe n c e  h a v e  n o t  p ersu ad ed  u s  th a t  th e  a v a i la b le  e v id e n ce  
w ou ld  n o t  h a v e  ju s t i f ie d  t h e  re tu rn  o f  a  v e r d ic t  a g a in s t  th e  a c c u s e d  by  a  
J u r y  a c t in g  o n  p r o p e r  d ir e c t io n s  fr o m  th e  tr ia l J u d g e .

F or  th e se  rea son s , w e  m a k e  o r d e r  se ttin g  a s id e  t h e  v e r d ic t  a n d  sen ten ce , 
a n d  w o d ir e c t  a  fr e sh  tr ia l o f  th e  a ccu sed  o n  th e  sa m e  c h a rg e .

Case sent bach fo r  a fresh trial.


