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1 9 5 5  Present: H. N. G. Fernando, J.

T H U  A T T O R N R  Y-GIY\r1.0RAT,, A pplicant, a n d  ( 1) )0. 1>. SAM AUAK - 
K O D Y  (M ember o f  P arliam en t for D eh iow ita), (2) W .  D A 1LA NA Y A K E  

(M em ber o f  P arliam en t for Galle), R espondents

S .  0 .  4 SO— I n  the  m a t t e r  o f  a n  A p p l i c a t i o n  b y  the  A t to r n e y - G e n e r a l  u n d e r  

S e c t i o n  2 3  (1)  o f  th e  P a r l i a m e n t  (P o w e r s  ctnd P r iv i l e g e s )

A c t ,  N o .  2 1  o f  19-53

Parliament— OJfeiuc of breach oj privilege—Disrespectful conduct in  the precincts of 
the House— Im m unity of Members—Meaning and scope of expression “ Pro
ceedings in  Parliament ”■—Jurisdiction of Supreme Court— Suspension of 
sitting of House— Condition of time limit— Ceylon Constitution Order in Council, 
1016, s. 17 (6)— Parliament (Powers and Privileges) Act, JYo.- 21 of 10-13, ss. 
3, 4, 0, 22, 23, 25, 26.
Tho two respondents were members of the House of Representatives. At 

a sitting  of the Houso another member, X, on being suspended from tho service 
of tho Houso, refused to  leave tho House when ho was ordered by tho Speaker 
to do so. Tho Speaker thereupon ordered tho Sergeant a t  Arms to removo 
tho member from the House, stated  “ I  suspend tho sitting  of tho H ouso”, 
and vacated tho Chair. Tho mace remained on tho Speaker’s table. Thereafter, 
and beforo tho S ergean t'a t Arms removed X  with Police assistance obtained 
upon an order from tlie Speaker in Chambers, the 2nd respondent proposed 
th a t tho 1st respondent do lako tho Chair, and another member seconded that 
motion. Tho D eputy Speaker and tho Deputy Chairman of Committees were 
no t in  tho Chamber when tho motion was moved. As no objection was taken 
to tho motion, tho 1st respondent took the Chair. Thereafter X  made a speech 
in tho Chamber and continued to speak until tho Sergeant al Arms entered with 
tho Polico and removed X  from the Chamber. .On the entry of tlie Sergeant 
at A nns witli Polieo officers, the 1st respondent vacated tho Chair.

The Attorney-General alleged inter edia in tho present application made 
under section 23 of tho Parliam ent (Powers and Privileges) Act th a t the 1st 
respondent was gu ilty  of disrespect fid conduct in the precincts of tho Houso 
(an offence spccitied in  paragraph 7 of P a rt I? of the Schedulo to the-Act) and 
th a t tho 2nd respondent was guilty  of abetment of tho said offence of disrespect
ful conduct (an offence specified in  paragraph 10 of P art B).

, Assuming (without deciding) th a t the sitting of tho Houso was validly sus- 
ponilocl by the Speaker and that there was no occasion for tho operation of 
section 17 (o) of tho Ceylon Constitution Order in Council, 19-16, wliicli provides 
th a t in the absenco of tho Speaker, tho Deputy Speaker and tho Deputy Chair
m an of Committees, a t a sitting  of the House, a member proposed and seconded 
in th a t behalf m ay presido a t tho sitting—
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Held, th a t  tho  co n d u ct o f  th e  tw o respondents, even  i f  i t  w as d isrespectful, 
wns n o t  ju s tic iab le  b y  th o  Suprem o C ourt. I t  w as co n d u c t included w ith in  
th e  scope o f  sec tions 3 a n d  4  o f  th e  P a rlia m en t (Pow ers a n d  Privileges) A ct 
n n d  could  n o t  therefore  bo questioned  o r  im peached in  proem .m gs tak e n  in  
th e  Suprem o C ourt u n d e r section  23 o f  tho  A ct. T he ju risd ic tio n  to  ta k e  cog
nisance o f  such  co nduct w as exclusively  vested in  th e  H e  use o f  R epresen tatives..

Quaere, (i) w h e th er th e  p rovisions o f  section 25 {2) o f  th o  P a rlia m e n t (Pow ers 
nnd  Privileges) A c t preclude o  respondent from challeng ing  th o  v a lid ity  o f  nn 
ap p licatio n  m ado  u n d e r section  23 on th e  g iound  th a t  th e  ap p lica tio n  includes 
charges n o t  specified in  tho  R ep o rt fu 'tn slied  by  th e  A tto rney-G eneral un d er 
section  2G.

(ii) w hether, on  every  occasion ot th e  suspension o f p  s i t t in g  o f th e  H ouse 
o f  R ep resen ta tiv es , i t  is  tho  d u ty  of th e  Speaker to  give n o tice  o f  th e  tim e  
w hen tho  s it tin g  w ill bo resum ed.

(iii) w hether p a rag rap h  7 o f P a r t  B o f th e  Schedule to  th e  P a rlia m e n t (ro w ers 
nnd  Privileges) A c t covers on ly  disrespectful conduct in the precincts of the 
House, a n d  n o t such  conduct in  tho  H ouso itse lf o r in  a  C om m ittee .

■ A .P P L IG A T IO N  u nder section  23 (!)  o f  th e  Parliam ent- (Pow ers and
P riv ileges) A ct.

T . S . F ern a n d o , Q .C ., A ctin g  A ttorney-G eneral, w ith  H . A .  W ijem a n n e , 
A ctin g  D ep u ty  Solicitor-G eneral, V . S . A .  P id le m y e g i tm ,  Crown C ounsel, 
and  I . jF. B . W ik ra m a n a y u k e , Crown Counsel, for th e  Crown.

C olv in  B . de. S ilv a ,  w ith  W a lle r ' J a y a u a rd e n e . and  T . W . B a ja r a tn a m , 
for th e  1s t  respondent.

S . X a d e sa n , Q .C ., w ith  W aller J a ya iva rd en e , J .  S e n a lh ira ja h  and
D . S . P .  D a k a n a y a k e , for th e  2nd respondent.

A t  th e  com m en cem ent o f  the hearing, C ounsel for  th e  resp ond en ts  
su bm itted  th a t th e y  w ere ob jectin g  to  charges (3) to  (6) in  th e  A p p li
cation  bein g  en terta in ed  b y  th e  Court a s  th e se  charges h a d  n o t  been  
included in  th e  report o f  th e  A ttorney-G eneral to  th e  Speaker under  
S ection  26 (6) o f  th e  P arliam ent (Pow ers and  P riv ileges) A ct N o . 21 
o f  1953.

T he A ttorn ey-G eneral su b m itted  that- it- w as n o t  co m p eten t for th e  
Court to  en terta in  the- resp ond en ts’ p relim inary  ob jectio n  in  v iew  o f  
th e  provisions o f  S ection  25 (2) o f  th e  P ar liam en t (Pow ers and  
Privileges) A ct N o . 21 o f  1953.

T he Court in tim a ted  (h a t  it  w ould  first hear th e  A ttorn ey-G eneral's  
subm ission.

T . S .  F ern a n d o , Q .C . ,  A ctin g  Attorney-Genera!.-—-Section  25 (2) o f  
(h e  P arliam ent (P ow ers an d  P riv ileges) A ct N o . 21 o f  1 9 5 3 'en a cts  th a t  
“ th e  m akin g  o f  a n  A pp lication  under S ection  23 b y  th e  A tto rn ey -  
G eneral in  a n y  case sh all co n stitu te  con clu sive  ev id e n c e  th a t  th e  A p p li
ca tion  lias been  d u ly  m ade in  accordance w ith  th e  p reced in g  p rov ision s  
o f  th is  S ection . ”  .I t  is  therefore n o t com p eten t fo r  th e  C ourt to  go  
behind  th e  A ttorn ey-G eneral's A pp lication  to  d e term in e  w h eth er  th e  
A pplication  has b een  d u ly  m ade. S im ilar p rovisions in  various s ta tu te s
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have been con sisten tly  interpreted, b y  th e  Courts in  th is ’m anner, v id e  
T h e Q ueen v . L e v i 1 (Bankruptcy A c t ) ; O akes r. T u rq u a n d  - (Com panies 
A c t ) : E x  p a r te  L ea ro yd  in  re F ou lds  3 (B an kruptcy A ct) ; J jid ie s  D ress  

. A sso c ia tio n  L td . v . P u lb r o o k i (Companies A c t ) ; K e r r  v. J o h n  M o tlra m  5 
(Companies A ct) ; H ex r . A g ricu ltu ra l L a n d  T r ib u n a l (S ou th  E a stern  
area) E x  p a r te  H ooker 0 (Agriculture A ct).

C olv in  R . de S ilv a ,  in reply, cited I n  re N a tio n a l D eben ture a n d  A sse ts  
C orpora tion  7 and A ttorn ey-G en era l v . M a y o r  o f  B ou rn em ou th  s .

C o lv in  R . de S ilv a ,  showing cause on  b eh a lf o f  th e  1st respondent, 
subm itted  th a t th e  conduct o f the respondents w as n o t disrespectful 
as th ey  were actin g  in  term s o f Section 17 (5) o f  the Ceylon C onstitution  
Order in  Council w hich provided that in th e  absence o f  the Speaker. 
D ep u ty  Speaker, and  D ep uty  Chairman o f  C om m ittees a t  a  sitting , a  
m em ber w ho is  proposed and seconded in th a t beh alf m ay preside at 
the sitting . T he H ouse had not been v a lid ly  suspended as no tim e had  
been nam ed b y  th e  Speaker— vide S tanding Order SO.

T he respondents were members o f the H ou se an d  Sections 3 and 4 
o f the P arliam ent (Pow ers and Privileges) A ct, H o. 21 o f  1953, conferred  
im m u nity  upon th em  in respect o f their conduct in th e  H ouse.

S . N a d esa n , Q .C ., for the 2nd respondent, adopted  th e  argum ents 
o f Counsel for th e  1st respondent and further subm itted  that 
if  th e  2nd respondent bona fid e  formed the v iew  th a t there was no valid  
suspension, his subsequent conduct docs not becom e justiciable m erely  
because the suspension is subsequently held  b y  th e  Court to  be valid .

T . S . F ern a n d o , Q .C ., A cting A ttorney-G eneral, in  reply.— T he  
im m u n ity  conferred b y  Sections 3 and 4 o f  the P arliam ent (Powers and  
Privileges) A ct, H o. 21 o f  1953, upon the m em bers o f  th e  H ouse was only  
in  respect o f  Proceedings in the H ouse

t; W h at is done or said by an individual m em ber becom es en titled
to p rotection  w hen it  forms part o f  th e  proceed ings o f  th e  H ou se in
its technical sense, i.e. the formal transaction  o f  business w ith  the
Speaker in  the Chair or in a properly con stitu ted  com m ittee. ('May's
P arliam entary P ractice, loth. E dition , page G3).

In  tin's case, the Speaker having suspended th e  s itt in g  there could  
be no valid  transaction  o f  Parliam entary business. H o im m u n ity  there
fore a ttaches to th e  m em bers in respect o f  tilin gs said  or done during  
such suspension.

A s to the m eaning o f  the term “ proceedings in  P arliam ent ” vide  
M ay's P arliam entary Practice, lo th  E d ition , pages G1 to GG, and R iv lin  

v. B i  la in k  in  5.

. There w;is a valid  suspension o f the H ou se a lthou gh  no tim e was 
specifically  nam ed. T he purpose o f nam ing a  tim e is to  g ive  notice to the

1 ( 1SG5) L . J .  M . 0 . 1 7 1  5 (1 9 1 0 )  Ch. 0 5 7  at GfO.
(1507) 2 If. L. 325 at 351. ‘ (1952) 1 Q .B .1  Diet, Cl.

3 (1S7S) 10 Ch. D. 3. . '  (1S01) 2 Ch. 505.
1 (1900) 2 Q.Tt. 370. ' *(1902) 2 Ch. 711.

*(1953) 1 Q. 11. 1S5.
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m em bers a s to  w hen  th e y  should again re-assem ble to  co n tin u e th e  
transaction o f  parliam entary  business. In  this case, h a v in g  regard to  
th e  circum stances w hich  im m e d ia te ly  preceded th e  su sp en sio n , i t  w ou ld  
have been obvious to' a n y  reasonably in telligent m em b er  o f  th e  H ou se  
th a t  the Speaker in tend ed  to  resum e the transaction  o f  p arliam en tary  
business when th e  m em ber for Moratuwa who had been “ n a m ed  ” by  
th e  Speaker had been rem oved  from  the House.

The inference is  irresistib le that the conduct o f  th e  resp ond en ts  
constitu ted  a  d eliberate defiance o f  the authority  o f  th e  S peaker.

C u r . a d v . vu lt.

Decem ber 2, 1955. H . N. 0 . Fernando, J .—

In  th is case o f  first in sta n ce  under the P arliam ent (P ow ers an d  P r i
vileges) A ct, N o. 21 o f  1953, th e  Attorney-G eneral m a d e a n  ap p lica tion  
for notices on tw o  m em bers o f  th e  H ouse o f R ep re sen ta tiv e s  calling  
on  them  to show  cause w h y  th ey  should n ot be p u n ish ed  for  offences  
o f  breach o f  p riv ilege o f  Parliam ent. Being satisfied  (in  term s o f  th e  
relevant section) on  perusal o f  th e  application and  o f  th e  ev id en ce  on  
affidavit furnished therew ith  th a t th e  members appeared to  h a v e  co m 
m itted  the offences in question , I  caused notices to  sh ow  cau se to  be 
served on them  returnab le on October Id, 1955. M y a tte n tio n  w as  
thereafter drawn to  certa in  defects in  the form  o f  th e  n o tices, and, 
although counsel for th e  respondents did not propose to  re ly  on  th o se  
d efects, fresh notices were served  on  that day returnable on  N o v em b er  21, 
1955, being also th e  d a y  fixed  for th e  inquiry.

I  propose first to  refer to  th e  m anner in which ju r isd ic tio n  h as been  
conferred on th is Court to  en tertain  proceedings for breaches o f  p riv ilege  
o f  Parliam ent.

Section 22 (sub-sections (1) an d  (2) ) o f  the A ct d eclares each  o f  th e  
acts and om issions specified  in  both Parts o f  th e  S ch ed u le  to  th e  A ct  
to  be a breach o f  th e  priv ileges o f  Parliam ent and to  be a n  offence p u n ish 
able by the Suprem e Court under th e  provisions “ h ere in a fter  con ta ined  
in  that b eh a lf”. S ub -section  (3) o f  the sam e sectio n  declares every  
breach o f  privilege specified  in P art B  o f  the Schedule to  b e  an  offence  
punishable by th e  appropriate H ouse o f  Parliam ent. I t  w ill  be seen  
therefore that th e  offences in  P art A  are punishable ex c lu s iv e ly  b y  th e  
Suprem e Court-, w hile both  th is  Court and the H ou ses h a v e  a  concurrent 
jurisdiction over th e  offences specified in  P art B . A  com parison  o f  
P art A  and P art B  o f  th e  Schedule indicates th a t th e  la t te r  in clu d es
(a) w hat m ay be ca lled  con tem pts o f  the au thority  o f  P arliam en t, su ch  
a s  the refusal to ob ey  orders or resolutions under th e  A c t, th e  refusal to  
produce docum ents or to  g iv e  ev idence and prevarication  or o th er  m is 
conduct on the part o f  a n y  w itness, (b) assaults, in su lts  or ob stru ction  
o f  members or officers o f  P arliam ent com m itted in  a n y  H o u se  o r  w ith in  
its  precincts, and (c) d isturbances lik ely  to interrupt proceed in gs o f  P arlia 
m ent and  disrespectful con d uct w ith in  the p recincts o f  e ith er  H ou se . 
P art A  on the other h and  d eals, generally  speaking, w ith  a c ts  or om ission s  
com m itted  outside P arliam ent, such as assault, in su lt  or ob struction
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o f  m em bers com ing to or going from either H ouse, com pulsion or induce
m en t o f  m em bers b y  force, threats or bribes, and the publication o f  
fa lse  or perverted  accounts o f Parliam entary proceedings or o f  defamatory- 
sta tem en ts reflecting cither on the proceedings or character o f  c ith er  
H ou se or on  th e  conduct o f  members.

I t  w ou ld  appear from  this comparison that Parliam ent has th ou gh t  
fit to  reserve for each H ouse only the righ t to  deal w ith  m isbehaviour  
in  eith er  Chamber or its  precincts and conduct which interferes w ith  th e  
transaction  o f  P arliam entary business. I t  m ust be noted also that even  
in  th ese  cases, th e  on ly  punishm ent which cither H ouse m ay inflict is  
adm onition  or rem oval from the precincts o f the H ouse as well as suspension  
for one m onth  in  th e  case o f  a  member (section 2S). On the other hand  
th e  Suprem e Court has power in the case o f  an y  offence to im pose a  
sen ten ce o f  im prisonm ent for not more than tw o years, or a fine n o t  
exceed ing  l ls .  5,000 or both im prisonm ent and fine.

T h e jurisd iction  o f  th e  Supreme Court is created by section 22 o f  th e  
A ct, but is  n o t exercisab le except upon an application  by the A ttorney- 
General m ade in  pursuance o f  an express resolution o f the H ouse con
cerned. T he m ode in  which the A ttorney-G eneral is m oved to m ake  
th e  appropriate application  is prescribed in  sections 26 and 25 o f  the A ct. 
S ection  26 (1) provides that the Speaker m ay refer to the A ttorney- 
G eneral for report an y  case o f  an alleged offence under P art I I ,  th e  
reference being m ade by the Speaker either upon a  com plaint m ade to  
him  in  Cham bers b y  a  m em ber or upon a resolution o f  the H ouse. Sub
section  (2) o f  the sam e section  provides for th e  recording o f the statement- 
o f  a m em ber m aking a  com plaint and o f  other relevant statem ents w hich  
are transm itted  to th e  Attorney-General a t  the tim e o f  the reference. 
S ub -section  (6) requires the A ttorney-G eneral to report to the Speaker 
w heth er there is in  h is opinion sufficient evidence “ to warrant th e  tak in g  
o f  furth er step s under th is Act in respect o f  an alleged offence under th is  
P a rt ” .

S ection  25 then provides that an application  to  the Court for the issue  
o f a  n o tice  to show  cause under section 23 m ay be m ade by the A ttorney- 
General, on ly  i f  he has furnished a report that there is sufficient evidence  
to  w arrant th e  further taking o f  steps under the A ct and i f  the H ou se  
after consideration o f  the report has by resolution required the A ttorney- 
General to  m ake th e  application. Section  23 provides for the m aking  
o f  th e  application  to  th is Court by tire A ttorney-G eneral, the issue o f  
n o tice  to  show  cause and the punishm ent in case no cause or no sufficient' 
cause is show n.

I t  is  conven ient at th is stage to sum m arize the facts which g ive rise  
to  Hie present .application.

(i) A t th e  sitt in g  o f  the H ouse o f  P cp resen ta tives on April 6, 1955,.
th e  Speaker “ nam ed ” the m em ber for M orafuwa, and in term s
o f  S tan d in g  Order S2 the H ouse thereupon passed a m otion
o f  the L eader that the m em ber for Jloratuw a be suspended
from  th e service o f th e  H ouse.

(ii) On being  thereafter ordered b y ’ the Speaker to leave the H o u se
the m em ber for Moratuwa refused to  com ply w ith  th e  order.
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(iii) T h e  S peaker thereupon ordered th e  Serjeant; a t  A n n s  to  rem ove  
th e  m em b er  from  th e H ouse, s ta te d  “ I  su sp en d  th e  s ittin g  
o f  th e  H o u se  ” , and vacated  th e  Chair. T ire m a ce  rem ained  
on  th e  S p e a k e r ’s table.

<iv) T hereafter, an d  before the Serjeant a t  A n n s  rem o v ed  th e  m em ber 
for M oratuw a w ith  P o lice  a ssistan ce  o b ta in ed  u pon  an order 
from  th e  Speaker in  Cham bers, th e  2n d  resp on d en t, th e  m em ber 
for G a lle , proposed that th e  1st resp o n d en t, th e  m em ber for  
D eh io w ita , d o  tak e th e  Chair, an d  th e  m em b er for K o tte  
seco n d ed  th a t  m otion .

<v) T h e D e p u ty  Speaker and th e  D ep u ty  C hairm an  o f  C om m ittees  
w ere n o t  in  th e  Chamber w hen  th e  m o tio n  w a s m oved .

{v i) T here b ein g  n o  objection  taken to th e  m o tio n , th e  1st respondent 
to o k  th e  Chair.

(vii) T h ereafter th e  m em ber for M oratuw a m a d e  a  sp eech  in  th e
C ham ber an d  continued to speak  u n t il  th e  S erjeant a t  Arm s 
en tered  w ith  th e  Police and  rem oved th a t  ‘m em ber from the  
C ham ber.

(v iii) On th e  en try  o f  th e  Serjeant a t A rm s w ith  P o lic e  officers, the
1st resp on d en t vacated  the Chair.

T h e A ttorn ey-G eneral a lleges in h is ap p lica tion  th a t  th e  1st respondent 
Is g u ilty  o f  d isresp ectfu l conduct- in  th e  precin cts o f  th e  H o u se  (an offence 
sp ecified  in  paragraph  7 o f  P art B  o f  th e  S ch ed u le  to  th e  A ct) and th a t  
the 2 nd resp o n d en t is  gu ilty  o f  ab etm ent o f  th e  sa id  offence o f  d isres
p ectfu l co n d u c t (an offence specified  in  paragraph 10 o f  P art B ). H e  
a lso  a lleges th a t  th e  1s t  respondent is g u ilty  o f  creatin g  a disturbance  
in  th e  C ham ber w h ile  th e  H ouse w as s itt in g  k n o w in g  or h a v in g  reasonable  
grounds to  b e lieve  th a t  th e  proceedings o f  th e  sa id  H o u se  w ere or were 
lik ely  to  be in terru p ted  (an offence set o u t in  paragraph  6 o f  P art B ) 
a n d  th a t  th e  2n d  respondent wa-s g u ilty  o f  a b e tm e n t  o f  th a t  offence ; 
a u d  la s t ly  th a t  th e  1s t  respondent is  g u ilty  o f  th e  o ffence o f  joining in  
such a  d istu rb an ce created  by  the m em ber for M oratuw a (also an  offence 
specified  in  paragraph. 6 o f  P art B ) and  th a t  th e  2n d  respondent was 
g u ilty  o f  a b e tm e n t o f  th e  la tter offence.

T h e a ffid av its filed  b y  the respondents co n ta in  av erm en ts that the  
report furn ished  b y  th e  A ttorney-G eneral u nd er se c tio n  26  o f  the A ct 
on ly  s ta te d  th a t  there was in  th e  op in ion  o f  th e  A ttorn ey-G eneral suffi
c ien t ev id en ce  to  w arrant the tak in g  o f  fu rth er s tep s  in  respect o f  th e  
offence o f  d isresp ectfu l conduct specified in  paragraph  7  o f  P art B  o f  the  
S chedule an d  th a t  there w as no report from  th e  A ttorney-G eneral in  
respect o f  a n y  o th er  offence nqr a n y  reso lu tion  p assed  b y  th e  H ou se  
requiring h im  to  m ake an  application  in  resp ect o f  a n y  other offence. 
C ounsel for th e  1 st respondent has raised tw o  p relim in ary  objections  
.based on  th e se  a llega tion s o f  the respondents :—  - •

(a) T h a t th e  A ttorney-G eneral had  no pow er to  m a k e  an  application  
to  th is  C ourt iii r e sp ec t'o f tiny offence o th e r  th a n  th e  offence 
referred to  in  h is report-, n am ely , d isre sp ec tfp l conduct in the
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precincts o f  th e  H o u s e ; an d  that therefore th e  Court had  n o  
jurisd iction  to  call upon th e  respondents to  show  cause in  
respect o f  th e  other a lleged  offences referred to  in  paragraphs
(iii) to (vi) o f  th e  A ttorney-G eneral's ap p lica tion  ; and

(b) T h at the ap plication  being inva lid  upon th e  groun d  already sta ted , 
th e  in v a lid ity  affects th e  en tirety  o f  th e  ap p lica tion  and that 

. th e  Court has therefore n o  jurisd iction  to  en terta in  even  th e  
charge o f  d isrespectful conduct w h ich  w as in  fact specified, 
in  the report o f  th e  A ttorney-G eneral.

The A ttorney-G eneral has raised a counter ob jection  to the right o f  
the Court to  en terta in  these objections as to  the v a lid ity  o f  h is ap p li
cation. H e  relics on the fo llow ing provision in  section  23 (2) o f  the A ct :—

‘•'The m aking o f  an  application  under section  23 b y the A ttorney-  
General in  an y  case sh all con stitu te  con clusive evidence th a t the 
application  has been d u ly  m ade in accordance w ith  th e  preced ing  
provisions o f  th is  section  ” .

U pon the au th ority  o f  several cases in which, th e  expression  “ conclusive  
evidence ” has been interpreted by  the E n glish  Courts, th e  A ttorn ey- 
General has argued th at this Court is bound to a ssu m e that all th e  con d i
tion s an tecedent to  th e  m aking o f  a due application  have been com plied  
w ith , and  that h is R eport to tire H ouse or the R eso lu tio n  o f  the H ouse  
cannot be u tilised  to d isp lace that assum ption.

A t a later stage o f  th e  argum ent, counsel for th e  .1 st respondent conceded  
th a t th e  application  o f  th e  A ttorney-G eneral, in  so  far as it  alleged  the  
com m ission  o f  th e  offences o f  d isrespectful conduct an d  abetm ent thereof, 
was d u ly  m ade, and  that h e could properly take ob jection  on ly  to th e  
other charges, n am ely  those num bered (iii) to (vi) in  th e  application . 
A ll the charges being based on the sam e acts o f  th e  respondents, it- 
appeared to  m e th a t th e  Court could not reach a finding against eicb.er 
o f the respondents on charges (iii) to (vi! w ithout a lso  finding against 
them  on those o f  d isrespectfu l conduct, and th a t a n y  additional find ing  
on any o f  the last four charges w ould  m ake no d ifference to the m easure  
o f  punishm ent. T h e A ttorney-G eneral therefore agreed  to m y suggestion  
that the charges (iii) to  (vi) be regarded as w ithdraw n. In  these circum 
stances I  am not called upon to g ive a ruling upon  th e  first prelim inary  
objection to th e  application  which has been taken  on behalf o f  the res
pondents. I  need  on ly  m ake the observation  that sin ce the A ttorney- 
General's D epartm ent w ill now  be aware o f  th e  n atu re and scope o f  th e  
objections w hich  can be form ulated  against the inclusion  in an" ap p li
cation under section  23 o f  the A ct o f  charges n ot specified  in the Report- 
under section  20, it is unlikely  that iii an y  fu ture case a respondent to  
such an application  w ill have occasion to  raise su ch  objections.

T he secoiid p relim inary objection  not being  m ainta inable, th e  first- 
tw o charges set out in  the A ttorney-G eneral's ap p lication  non- recpiiro 
consideration.

T he charge against the 1st respondent o f  d isresp ectfu l conduct- w ith in  
the precincts o f  the H ou se is based on on ly  one a llegation  o f  fact, n am ely
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tlu it lie took  th e  Chair o f  th e  H ouse on  th e  occasion  referred to  in  th e  
ap p lica tion  ; an d  th e  charge o f  ab etm ent a g a in st th e  2n d  resp ond en t is  
a g a in  based oh  one allegation  o f  fact, n am ely  th a t h e m oved  th e  m otion  
th a t  th e  1s t  respondent do take the Chair. T he conduct o f  th e  res
p ond en ts w ould  h o t  necessarily o r 'e v e n  ord inarily  be im proper, for  
section  17 (5) o f  th e  Ceylon C onstitution Order in  Council, 191(5, p rovid es  
th a t  in  th e  absen ce o f  th e  Speaker, th e  D ep u ty  Speaker an d  th e  D e p u ty  
Chairm an o f  C om m ittees a t  a  s itt in g  o f  th e  H ou se, a  m em ber proposed  
an d  seconded in  th a t b eh a lf m a y  preside a t  th e  s itt in g . T he argu m en t  
o f  th e  A ttorney-G eneral w as how ever th a t, th e  s itt in g  o f - t h e  H o u se  
h a v in g  been  suspended  b y  the Speaker, no business cou ld  be tran sacted  
in  th e  H ou se u n til th e  sitt in g  w as again resum ed a fter  th e  period o f  su s
pension . I t  w as accordingly h is argum ent th a t w hen a  s it t in g  is  
suspended  there w ould  be no occasion for th e  operation  o f  section  17 (5) 
o f  th e  C onstitution . B u t, argued counsel for th e  respondents :—

(a) th e  a c t  o f  th e  Speaker on April 6, 1955, n am ely  h is  s ta tem en t
“ A nd I  suspend th e  sitt in g  o f  th e  H ou se ”, an d  h is  vaca tion  
o f  th e  Chair, d id  n o t in  law  con stitu te  a  suspension  o f  th e  
s i t t in g ; and  a ltern a tive ly  - -

(b) assum ing th a t there w as a  va lid  suspension, th e  conduct o f  th e
tw o respondents, even  i f  i t  con stitu ted  d isrespectfu l con d uct  
is n o t ju stic iab le  by th is Court.

T he first o f  th e  tw o  argum ents ju st m entioned is  based on  th e  om ission  
o f  th e  Speaker to  sp ecify  the period o f  th e  suspension  o f  th e  s itt in g . 
A lthough  the on ly  provision in  th e  S tanding Orders o f  th e  H ou se w hich  
refer to a  suspension  is  S tanding Order S6 :—

“ I n  case o f  g ra ve  d iso rd er  arising in  th e  H ou se Mr. Speaker m ay , 
i f  h e th inks it  necessary to  do so, adjourn th e  H ou se w ith o u t q uestion  
p u t or su sp en d  the s ittin g  fo r  a  tim e  to  be n a m ed  b y  h im  ” ,

.th e  Clerk o f  th e  H o u se  has stated  in an  affidavit th a t “ I t  is th e  p ractice  
o f  the H ou se o f  R ep resen tatives for th e  Speaker to  suspend  sittin gs, o f  
th e  H ou se  as occasiqn dem ands w ithou t a  resolu tion  b y  th e . H o u se  ” ; 
an d  i t  is conceded th a t according to the practice o f  th e  H ou se  s it t in g s  
are occasionally  suspended b y  th e  Speaker in circum stances other th a n  
th ose  con tem p lated  in  S tanding Order S6. B u t  th e  A ttorn ey-G eneral 
does n o t con test th e  p osition  th a t on  every  occasion  o f  a  su sp en sion  
for w hatever cause, i t  is  custom ary for th e  Speaker to  givei n o tice  to  
m em bers o f  th e  t im e  w hen  the sitt in g  w ill b e resum ed. I t  is 'a p p a ren t  
th a t  su ch  n o tice  is necessary, for w ithout i t  m em bers w ou ld  n o t  k n o w  
w hen th ey  should  return to  th e  H ouse for attend ance the* 'resum ed  
proceedings. I  w ill assu m e for .th ep u rp o ses  o f  th is  Argum ent' th a t  th e  
specification  o f  a  nam ed tim e w ould n o t be the’ o n ly  r n ^ n s  o f  g iv in g  
n otice , and  th a t  i t  w ould  su ffic e fo r  the' Speajcer.td su% end th e  s it tm g  
for a  nam ed period or u n til th e  happening o f  a  'specified event." 1 '•

I t  i s .apparently  .not unusual in  .the .H ouse o f  C pm m pns for the. H o u se  
.to, be suspended  .w ithout a  tim e, for th e  TM um ption; b ein g  n am ed. A F o r
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in stance on A ugust 4 th , 1919 there was a  suspension the nature o f which  
w as m ade know n to the H ouse in the follow ing remarks

Sir D onald  M aclean : " In  v iew  o f  the general desire o f  the H ouse  
to  v iew  th e  R iver P ageant th is afternoon, m ay I  respectfully  ask you, 
Sir, w hether you  have an y  suggestion to m ake to the H ouse to m eet 

th a t desire ?
Mr. Speaker : T he H ouse w ill, no doubt, be desirous o f  doing w hat 

i t  can to  sa lu te th e  representatives o f  the M ercantile Marine as they  
pass. P robably it- w ill be best i f  I  quite inform ally suspend the s ittin g  
o f  th e  H ouse for a reasonable interval. W hen I  resum e the Chair I  
shall h ave th e  bells rung, so that hon. Members m ay be aware o f  the  

fact ” .
A gain  on 17th Septem ber, 1910, Mr. Speaker suspended a sittin g  in tire 

fo llow ing term s :—
“ I  am  inform ed th a t an air raid is now considered to be im m inent 

an d  I  w ill accordingly suspend th e  sittin g  ” .

There follow s a  statem ent- in H ansard that th e  H ouse resumed after an 
in terval o f  22 m inutes. Subsequently a  special Standing Order w as  
passed  to  the effect that the Speaker would suspend a sittin g  on being  
inform ed o f  the im m inence o f  an air raid and that in that event Hie H ouse  
w ould  resum e after the “ danger past ” signal was received.

T he A ttorney-G eneral argues that in  the con text o f the events o f April 
Gth, 1955, the Speaker did  (though not in  so m any words) g ive n otice  
to  the H ou se th a t the sittin g  would bo suspended until the m em ber for 
M oratuwa had been rem oved from  the Chamber and that every m em ber 
should  h ave been and  was in fact'aw are that the suspension was being  
ordered w ith  a  v iew  to  resum ption after the rem oval o f  tlie  m em ber for 
M oratuw a. I f  o f  course the Speaker had m ade the sta tem en t “ I  suspend  
th e  s itt in g  u n til th e  m em ber for Moratuwa is rem oved from the H ouse ” 
or even  I  suspend the s ittin g  in order that the m e m b e r  for M oratuwa 
be rem oved from the H ouse ”, (here would have been a clear and adequate 
indication  that th e  H ouse would resume forthw ith after the rem oval 
o f  th e  m em ber for M oratuwa, and that indication would in m y opinion 
h ave been substantia l and effective (though not literal) com pliance 
w ith  th e  requirem ent that a  tim e should be nam ed. B ut it is argued  
for th e  respondents that the m ere knowledge th a t the s ittin g  was su s
pended  consequent upon a disturbance created by the m em ber for 
M oratuw a w as n ot sufficient- to fix m em bers w ith  the knowledge th a t  
proceedings w ould be resumed after the rem oval o f  the cause o f  the 
disturbance. I t  w as argued also that the question w hether there w as a 
va lid  suspension  is  one o f  law  and the om ission o f  the Speaker to nam e  
a tim e rendered h is purported suspension ineffective. There is I  think  
som eth ing  to  he said  for the view  that i f  the Speaker, who is the represen
ta t iv e  o f  the H ou se, failed d u ly  to g ive  effect to  his in ten tion  to  suspend  
m em bers w ould be en titled  to take advantage o f  his om ission and to  
proceed w ith  business despite his defective expression o f  in tention . 
B u t in  v iew  o f  the opinion which I .h a v e  form ed on th e  second point- 
relied  upon  by  the respondents, n am ely  that their  conduct on th is  
occasion  is not justic iab le b y  this Court, I  can assum e (w ithout deciding) 
th a t  th e  suspension  was valid  and effective.
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In  order to  consid er th e  second  point it is n ecessary  to  refer to  sec tio n s  
3  and 4 o f  the P a r lia m en t (Pow ers arid Privileges) A c t  Mo. 21 o f  1953 :—

S ec tio n  3 T h ere sh a ll b e  freedom  o f  speech , d eb a te  a n d  proceed in gs  
in th e  H o u s e a n d  su ch  freedom  o f  speech , d eb a te  or  p roceed in gs  
shall n o t  b e lia b le  to  b e im peached or q u estio n ed  in  a n y  cou rt  
or p lace o u t o f  th e  H o u se

S ec tio n  4  N o  m em b er  sh a ll be liable to .a n y  c iv il or  cr im in al p ro 
ceedings, arrest, im prisonm ent, or dam ages b y  reason  o f  a n y 
th in g  w h ich  h e  m a y  h a v e  said  in  th e  H o u se  o r  b y  reason  o f  
a n y  m a tte r  o r  th in g  w h ich  he m a y  h ave b ro u g h t befo re  th e  H o u se  

b y  p e titio n , b i l l ,  re so lu tio n , m o tion  or o th erw ise  ” .

T h e argum ent for th e  resp on d en ts  based on  section  3 o f  th e  A c t , w hich  
is  an adaptation  o f  A r t ic le  9 o f  th e  B ill o f  R ig h ts , is  th a t  th e ir  con d u ct  
•was part o f  th e  p ro ceed in gs o f  th e  H ouse and  ca n n o t therefore  be  
im peached  or q u estion ed  ex c e p t  b y  th e  H ouse itse lf. I t  is  in te re st in g  
also to  n o tice  th a t  se c tio n  4 , m ore or less in  a m p lifica tion  o f  sec tio n  3, 
p rotects a  m em ber from  lia b ility  to  civ il or crim inal p roceed in gs “ by  
reason o f  an y  m a tter  or  th in g  w hich  h e m ay  h a v e  b ro u g h t b efore th e  
H o u se  b y  p etitio n , b ill, reso lu tion , m otion  or o th erw ise  ” , an d  that- 
section  9 requires th e  C ourts to  ta k e  judicial n o tice  o f  th e  p r iv ileg es o f  
th e  H ouse. T h e first q u estio n  w hich  arises is w h eth er  th e  im m u n ity  
conferred b y  sectio n s 3 an d  4  for pro ceed in g s  in th e  H o u se  are in  a n y  w ay  
qualified by P art I I  o f  th e  A c t. I t  is true th a t sectio n  22 ap p ears on  its  
face  to  confer on  th e  S u p rem e C ourt jurisd iction  over  a ll offences specified  
in  th e  Schedule an d  th a t  sec tio n  23 contem plates th e  p o ss ib ility  th a t  th e  
C ourt can con v ict a  m e m b e r  o f  an  offence under th e  A c t . B u t  d ocs th is  
contem plation  a m o u n t to  an  exp ression  o f  in ten tion  b y  th e  L eg isla tu re  
th a t  th e  Court w ill h a v e  jjow er to  con v ict a m em ber ev en  in  a case  w here  
h is  conduct w ould  o th e rw ise  b e protected  b y  th e  freedom  o f  sp eech , 
d eb ate and p roceed ings conferred  in  P art I  ? I  g iv e  w ith o u t  h es ita tio n  
a  n egative answ er to  th is  q u estion , and I  am  su p p orted  in  th a t  an sw er  
by th e  qualified con cession  m ad e b y  th e  A ttorn ey-G enera l. T h ere  are 
m an y w ell-recognised  in o d es b y  w hich  th e  L egislature ord in arily  ex p resses  
i t s  in tention  th a t so m e  r igh t, benefit or im m u n ity  con ferred  b y  one  
provision o f  law  m u st b e  regarded  as taken  aw ay  b y  a n o th er . I t  su ffices  
to  p oin t ou t th a t  n o  su ch  recognised  m ode has been  e -n p lo y ed  in  th e  
P ow ers and P riv ileges A c t . m oreover, it  m ust b e  b orn e in  m in d  th a t  
w hen  sections 22 an d  23  read  w ith  th e  Schedule to  th e  A c t  co n tem p la te  
th e  p ossib ility  o f  a  m em b er  being  con victed  by  th e  S u p rem e C ourt, th a t  
is  n o t a  m ere id le  co n tem p la tio n . O f the large n um b er o f  a c ts  w h ich  are  
declared by th e  S ch ed u le  to  be offences, there are sev er a l w h ich  i f  c o m 
m itte d  b y  a  m em b er  w o u ld  n o t  fa ll w ith in  th e  sco p e  o f  th e  im m u n ities  
conferred in P a rt I  a n d  th is  is  sp ec ia lly  true in  regard  to  n ea r ly  a ll th e  
offences specified in  P a r t  A  w h ich  are declared  to  b e  p u n ish a b le  o n ly  . 
b y  th e  Suprem e Court-. T o  h o ld  therefore th a t som e o f  th e  a c ts  m en tio n ed  
in  the Schedule w ill, i f  co m m itted  by a m em ber, n o t  b e ju s t ic ia b le  b y  th e  
Court is n o t to  a n y  a p p reciab le  e x te n t .to  nullify' th e  e ffec t  o f  sec tio n s  22  
and  23. T hose se c tio n s  can  b e in terpreted  and  a p p lied  p er fe c tly  co n s is 
tently' w ith  the v ie w  th a t  th e  freedom  o f  speech , d eb a te  a n d  proceed in gs
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■was in tend ed  to  be preserved  in ta c t . I f  therefore th e  con d uct o f  th e  
respond ents o f  w hich com p la in t is  m a d e  in  th e  application  fa lls  w ith in  
th e  scope o f  “ speech, d eb a te  or proceed in gs in  th e  H ou se ” w ith in  th e  
m ean ing  o f  section  3 o f  th e  Act-, th e n  clearly  th is Court has no ju risd iction  
to  question  th a t conduct.

I t  is  urged on b eh a lf o f  th e  resp on d en ts , on various grounds, th a t  
th e ir  acts nam ely  th e  m otion  o f  th e  2 nd respondent th a t th e  1s t  r e s 
p on d en t do take th e  Chair an d  th e  a c t  o f  th e  1st respondent in  ta k in g  
th e  Chair after the m otion  w as p a ssed , are covered by th e  im m u n ity  
conferred b y  these section s o f  th e  A ct. M ay in h is P a r lia m e n ta r y  
P ra c tic e  (14th E d  pp 59 e t  seq ) d iscu sse s  A rtic le 9 o f  the B ill o f  B ig h ts  
under th e  topic o f  th e  " R ig h t to  ex c lu s iv e  cognisance o f  proceed ings  
in  P a r lia m e n t” and refers to  th ree  principal m atters in vo lved  in  th e  
statem ent, o f  law  contained  in  th a t  A rtic le—

( 1) T h e right o f  each H o u se  to  b e  th e  judge o f  the law fu lness o f  its
ow n proceedings ;

(2) T he right to punish  it s  ow n  m em bers for their conduct in  P a r lia 
m ent ;

(3) T he precise m ean ing  o f  th e  term  “ proceedings in P arliam ent ” .

In  regard to  th e  first o f  th e se  m a t t e r s ,  M ay (at p. GO) m ak es th e  
general observation  th a t  th e  H o u se  is  n o t responsible to  a n y  ex tern a l 
a u th o rity  for follow ing th e  ru les (o f  procedure) it  lays dow n for  itse lf,  
b u t m a y  depart from  th em  a t  i t s  ow n  discretion ” . This r igh t o f  th e  
H o u se  holds good even  w h ere th e  procedure is laid  dow n b y  s ta tu te , and  
for su ch  purposes (i.e. in regard to  procedure) the H ou se can “  p ractica lly  
ch an ge or supersede th e  law  ” —  C oleridge G.J. in  B n id lctu gh  v . Go-ssel '. 
In  th e  sam e case Mr. J u stice  S tep h en  m ad e th e  follow ing ob servation s :—

" S u p p o se  that th e  H o u se  o f  C om m ons forbids one o f  i t s  m em b ers  
to  do th a t w hich  an A ct o f  P a r lia m en t requires him  to do, and  in  order  
to  enforce its  proh ibition , d irects  it s  execu tive  officer to  ex c lu d e  h im  
from  th e  H ouse b y  force i f  n ecessary , is such an order on e w hich  w e  
can declare to be vo id  and  restra in  th e  ex ecu tive  officer o f  th e  H o u se  
from  carrying out ? In  m y  o p in ion  w e h ave no such pow er. I  th ink  
th a t  th e  H ou se o f  C om m ons is  n o t subject to  th e  contro l o f  H er  
M a jesty ’s Courts in  it s  ad m in istra tio n  o f  that p a r t'o f  th e  s ta tu te  law  
w hich has relation  to  i t s  ow n in te rn a l proceedings ” (p. 278).

" I t  seem s to fo llow  th a t th e  H o u se  o f  Comm ons has th e  ex c lu siv e  
pow er o f  interpreting th e  s ta tu te ,  so  far as the regulation  o f  it s  ow n  
proceed ings w ith in  it s  ow n  w a lls  is concerned ; and th a t, even  i f  th a t  
in terpretation  should  b e erron eou s, th is  Court has no pow er to  in terfere  
w ith  i t  d irectly  or in d irec tly  ”  (pp . 2S 0-2S I).

" T he H ou se o f  C om m on s.is  n o t .a  Court o f Ju stice  ; b u t th e  e ffec t  
o f  its  priv ilege to  regu la te  i t s  ow n  in ternal concerns p ractica lly  in v ests  
i t  w ith  a judicial character w h en  i t  h as to  ap p ly  to particu lar;cases the  
p rovisions o f  A cts  o f  P a r lia m en t. W e m ust presum e th a t  i t  d ischarges  
th is  function  properly  an d  w ith  th e  d ue regard to  th e  law s in  th e  m ak in g

1 12 Q. B . D. 273-271.
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o f  w hich it  h a s so  g re a t  a  share. I f  it s  d eterm in ation  is  n o t  in  accor
dance w ith  law , th is  resem bles th e  case o f  an  error b y  a  ju d g e  w h ose  
decision  is  n o t  su b je c t  to  ap p ea l ”  (p. 2S5).

Mr. J u stice  S tep h en  foun d  m uch  su pp ort for h is  v iew s from  s ta te m e n ts  
o f  th e  judges w ho  d ecid ed  S lo ck d a le  v . H a n sa rd , th e  ca se  in  w h ich  t h e  
C ourts asserted  in  th e  stro n g est w a y  their  right to  q u estion  th e  le g a lity  
o f  a  reso lu tion  o f  th e  H o u se  o f  Com m ons w here su ch  le g a lity  arises  
in cid en ta lly  in  an  a c t io n  b etw een  p a rty  and p arty .

I  pass now  to  th e  m ean in g  o f  th e  term  “ proceed in gs in  P a r lia m e n t” . 
T h e A ttorn ey-G enera l h a s  relied  on  sta tem en ts an d  c ita tio n s  in  M ay  t o  
th e  effect th a t  p roceed in gs m ean  “ th e  tran saction  o f  P a r lia m e n ta iy  
business ” , or w h a t a  m em ber m a y  “ sa y  or do w ith in  th e  sco p e  o f  h is  
d u ties  in  th e  course o f  P arliam en tary  business ”  or “ a  p art o f  a  pro
ceed ings o f  th e  H o u se  in  it s  techn ica l sense i.e. th e  form al tran saction  
o f  business w ith  th e  S peaker in  th e  Chair or in  a  p rop erly  con stitu ted  
C om m ittee ” . O b v io u sly  A rtic le  9  o f  th e  B ill o f  B ig h ts  w a s in ten d ed  
to  in clude w ith in  it s  scope business o f  th e  n atu re  referred to  in  th e se  . 
cita tion s. B u t  w a s th a t  a ll w hich  w as in tended  to  be in clu d ed  ? W as  
i t  n o t  in tended  to  in clu d e su ch  acts as a  g iv in g  o f  n o tic e  o f  a  m o tio n  ? 
S tan d in g  Order 2 4  o f  th e  H o u se  o f  B ep resen ta tiv es requires n o tices  o f  
m otion  to  be g iv en  in  w ritin g  and to  b e handed  to  th e  Clerk w h en  th e  
H ou se is sittin g , or to  b e sen t to  or le ft  a t  th e  C lerk’s office a t  a n y  tim e.
I s  n o t then  th e  h a n d in g  or d elivery  to  th e  Clerk o f  .a w ritten  n o tice  o f  
m otion  a proceed ing  covered  b y  th e  im m u n ity  ? M oreover, I  ta k e  i t  

■ th a t  th e  S tan d in g  Orders con tem p late  th e  p ossib ility  th a t  a m em ber m ay  
n o t be able to  w rite  o u t  h is ow n m otion  and th a t h e m a y  therefore d ic ta te  
h is  n otices to  a  con fid en tia l stenographer or secretary . In  m y  op in ion  
such  d icta tion , b ein g  an  ord inary and even  n ecessary  m ode b y  w h ich  
b u sy  m en  u su a lly  h a v e  d ocu m ents prepared, w ou ld  eq u a lly  b e covered  
b y  th e  im m u n ity . T o  ta k e  a  further exam ple a  m em ber w ou ld  n o t  
ord inarily  g iv e  n o tic e  o f  som e im portan t m otion  in  th e  H o u se  w ith o u t  
first assuring h im se lf  th a t  som e other m em ber w ill second  th e  m otion , 
and  it  w ould  seem  th a t  a bona fide com m unication  o f  th e  su b jec t o f  h is  
m otion  m ade to  a n o th er  m em ber for th is purpose w ill be p ro tec ted  as 
being a m atter or th in g  b rought before th e  H ou se  b y  m o tio n — (Section  
4  o f  th e  A ct). M ay (a t  p. Go) refers to  a sta tem en t m ad e in  th is  con n ection  
b y  th e  S elect C o m m ittee  on  th e  Official Secrets A c t  th a t , “ ca ses m ay  
ea s ily  be im agined  o f  com m un ication s betw een  on e M em ber and  an o th er  
or betw een  a M em ber and  a  M inister, so closely  re la ted  to  so m e m a tter  
p en d in g  in, or e x p ec ted  to  be brought before th e  H o u se , th a t, a lth ou gh  
th e y  do  n o t tak e p la ce  in  th e  Cham ber or a  co m m ittee  room , th e y  form  
part o f  th e  b u sin ess o f  th e  H ou se , as, for exam p le , w here a  M em ber  
sen d s to  a  M inister th e  d ra ft o f  a question  h e  is th in k in g  o f  p u ttin g  dow n, 
or show s i t  to a n o th er  M em ber w ith  a  view  to  o b ta in in g  ad v ice  a s to  th e  
p rop riety  o f  p u tt in g  i t  dow n dr :a s to  th e  m anner in  w h ich  i t  sh ou ld  be  
fram ed ■ . . I .

. I  m u st refer now- to  th e  case o f  R iv l in  v. B ila in k in  1 w h ich 'w a s relied  
on  b y  tho A ttp m ey-G en era l. In  an  action  for s lan d er an d  lib e l th e  
d efen d an t in  th a t  case w as restrained b y  an  in terim  in ju n ction  from

1 (19-53) 1 Q. B . D. 4S5.
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repeating th e  alleged libels an d  slanders. W hile the injunction  w as in  
force, th e  defendant w en t to  th e  H ouse o f Commons and  handed to  th e  
m essenger o f  th e  H ouse five com m unications for delivery  to nam ed  
m em bers o f  the H ouse, w hich  com m unications repeated the slanders. 
In  accordance w ith  th e  ru les o f  the H ouse o f Commons, th e  m essenger  
accep ted  one o f the com m unications for delivery to a  m em ber o f  P arlia 
m en t and  the defendant p osted  the oilier four in the P ost Office w ith in  
th e  precincts o f  the H ouse. T he p laintiff in the case thereupon applied  
for an order com m itting th e  defendant to  prison for breach o f  the in ju n c
tio n  ordered by the Court. T he argument for the defendant th a t  th e  
Court had  n o jurisdiction to  m ake the order for com m ittal since th e  
p ublication  occurred in  th ep rec in c tso f the Houscand was connected w ith  
a n  a ttem p t to obtain  P arliam entary redress for an alleged  grievance  
w as rejected b y  the Court. McNair J. relied particularly on th e  fact 
th a t  the publication w as n o t connected in any w ay w ith  th e  proceedings 
in  the H ouse. I do not th ink  that the ground o f  decision taken in  a  
case where a stranger had m ade a  communication to  a m em ber w ould  
b e availab le against a  m em ber who makes a necessary com m unication  
regarding a proposed m otion  to  another member or to his own secretary. 
I  n otice also that M cNair J . form ed his opinion upon a variety  o f  reasons, 
an d  th a t one reason relied on by counsel in the case w as th a t where 
a  Court has once m ade an  order affecting a private person and not affecting  
P arliam ent’s own proceedings, the Court will n ot be deterred from  
enforcing its  own order because o f  a claim o f Parliam entary privilege. 
A t b est the case is on ly  an  au thority  for the proposition th a t i f  som e  
person has already been prohibited by Court from m aking a particu lar  
sta tem en t, it  is no answer for him  to say that he m ade the statem ent  
to  a  m em ber o f  Parliam ent.

T he Standing Orders a lso  contain provisions which, contem plate th a t  
m em bers do m ove m otion s w hich are out o f  order. .For instance S tanding  
Order 17 provides th a t w here there is a m otion (called a d ilatory m otion) 
for  the .adjournment o f  a  debate, the Speaker, if  he is o f  opinion th a t the  
m otion  is an abuse o f  the rules o f  the House, m ay nevertheless put the  
q u estion  th e re u p o n  from  th e Chair.

A gain  there is S tanding Order 95 which declares that wli.cn a question  
for debate has been proposed, debated and disposed of, it should  n o t  
b e com petent to any m em ber, w ithout the leave o f  Mr. Speaker, again  
to  propose such question  in  the sam e session. Suppose for in stance th a t  
a  m otion  for the rem oval from office, o f  som e office holder rem ovable  
by v o te  o f  Parliam ent, on the ground that lie is a  bribe taker has been  
deb ated  and negatived  in a session. Suppose then that a m em ber in  
th e  sam e session again seeks to introduce the sam e m otion  and hands 
a n otice o f  m otion  to the Clerk, adding thereto an application  for the  
leave o f  Mr. Speaker to propose that m otion. W ill the fact that the 
Speaker subsequently  refuses to grant leave, render the m otion  one w hich  
is n ot protected by the im m u n i ty ,  o r  will it n o t instead be the position  
th a t since the m otion  is capable o f  being debated i f  the necessary leave  

is  granted, it w ill be considered (tb in itio  as being a  m otion , n o tice  o f  
w hich  is given as part o f  the proceedings o f P arliam ent 1



425FERXAXDO, J .—The Attorney-General t>. Samarakkodu el al.

I  h a v e  referred to  what- .appear in  m y  op in ion  to  be m atters p ro tec te d  
b y  A rtic le  9  o f  th e  B ill  o f  B ig h ts , a lth ou gh  they, m ay  n o t  to  a  p u r is t  
b e th o u g h t to  fa ll w ith in  th e  sco p e  o f  th e  express ‘words w ith in  t h e  
A rtic le . I t  w ould  h ave required b o th  an  extraordinary pow er o f  a n t ic i
p a tio n  on  th e  part o f  th e  fram ers o f  th e  A rticle, as w ell as an  ex traord i
n arily  fine cap acity  o f  expression , for  th em  to  w rite th a t A rtic le  in  ter m s  
w h ich  w ould  have sta ted  b eyo n d  th e  p o s s ib i l i ty  o f  a rg u m en t th e  tru e  
in tend ed  scope o f  th e  im m u n ity . A n d  I  th ink  that th e  c itation s a lrea d y  
m ade from  th e case o f  B ra d la u g h  v . G osset as to  th e  righ t o f  th e  H o u se  
to  con trol its  own proceedings and  procedure m ake i t  su ffic ien tly  c lear  
th a t  th e  judge o f  an E nglish  C ourt w o u ld  n o t exam ine th e  A rtic le from  
th e  sta n d p o in t o f  a  purist. T h e term s o f  section 9 o f  our A ct, in  m y  
op in ion , require a Ju d ge to  p ose  to  h im se lf  n o t th e  question  “ is  t h e  
a c t  o f  a  m em ber ou tside th e  scope o f  th e  im m u n ity  ? ” , b u t rather th e  
q u estion  “ is  not. th e  act o f  a  m em ber w ith in  th e  scope o f  th e  im m u n ity  ? ” . 
In  o th er  words, sections 3 an d  4  m u st receive a liberal co n stru ctio n  
w herever possib le in  favour o f  th e  p lea  o f  im m u n ity .

T h e  reason w h y  I  h a ve referred to  p o ss ib le  acts or conduct o f  m em b ers  
w liich  in  m y  opinion are covered  b y  th e  im m u n ity , even  though  th e y  d o  
n o t s tr ic t ly  form  part o f  proceed in gs in  th e  H ou se w ith  th e  S peaker in  
th e  C hair, is th a t it  seem s to  m e  th a t  th e  question  w hether an y  p a rticu la r  
a c t  or con d uct form s p art o f t h e  p ro ceed in g s ” contem plated  b y  se c tio n s  
3 an d  4 thou gh  one o f  law  is n ev er th e less  one o f  degree ; and  I  find t h o s e  
in sta n ces  o f  assistance w hen I  com e to  consider w hether th e  c o n d u c t  
com p la in ed  o f  in  th is case is n o t  covered  b y  th e  im m unity .

L e t  m e  first take a  gen u ine an d  u n q u estion ab le  case o f  th e  a p p lica tion  
o f  sec tio n  17 (5) o f  th e  C on stitu tion . M ay  (at p. 237) refers to  th e  
p ra ctice  o f  th e  H ou se  o f  C om m ons in  th e  ev en t o f  th e  ab sen ce o f  th e  
S p e a k e r : th e  Serjeant a t  A rm s e n ter s  th e  H ou se and p laces th e  m a c e  
on  th e  tab le  and  th e  Clerk th en  in fo rm s th e  H ou se o f  the ab sence o f  th e  
S p e a k e r  an d  i f  necessary  o f  th e  C hairm an o f  W ays and M eans ; t h e  
C hairm an o f  W aj's and M eans or in  h is  absence th e  D ep u ty  C hairm an  
th e n  ta k es  th e  Chair. A ssu m in g  th a t  a  sim ilar practice is fo llow ed  
in  ou r H o u s e  o f  R e p r e s e n ta t i v e s  (a lth ou gh  there is no e v id e n c e  o f  i t )  
a m em b er w ould  ordinarily jjropose a n o th er  to  th e  Chair under se c tio n  
17 (5) o n ly  i f  th e  Clerk has first a n n ou n ced  the absence o f  th e  S p eak er, 
th e  D e p u ty  Speaker and  th e  D e p u t y  C h a irm a n  o f  C o m m i t t e e s ; b u t I  
do n o t see  h ow  th e  failure o f  th e  C lerk  to  announce th e  absen ce o f  t h e  
th ree  d esign ated  officers can  in v a lid a te  a  m otion  th a t som e m e m b e r  
take' th e  Chair, i f  in  fact th o s e  officers are n o t p r e s e n t. T h e  m o tio n  
w o u ld  th en  b e m oved  a t  a  s ta g e  w h en  th e  Chair is in  fact u n occu p ied , 
an d  su ch  a  m otion  w ould  su re ly  b e  a  proceed ing in  th e  H ou se  d e s p ite  
th e  fa c t  th a t  n either th e  Speaker n o r  a n y  oth er  m em ber is  in  th e  C h a ir  
a t  th e  tim e th e  m otion  is  m o ved . S o  th a t  th e  presence o f  th e  S p e a k e r  
or so m e  oth er  presiding m em b er is  n o t  an  essen tia l pre-req u isite  to  
rendering  th e  m otion  a p a rt o f  tire proceed in gs o f  th e  H ouse. I t  w ou ld  
ap pear, therefore, th a t  there can  b e a  v a lid  p ro ceed in g  in  th e H o u se  ev e n  
th o u g h  no  person is  for th e  t im e  b e in g  presid ing. This can  o n ly  b e so ,  
on th e  lega l ground th a t, w hen  th e  m a c e  is  p laced  on th e  tab le  a t  th e  t im e  
ap p o in ted  b y  Stan din g  Orders for  th e  com m en cem ent o f  a s itt in g , t h e
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business o f  th e  s itt in g  can  com m ence ; and if  (lie Speaker be then  absen t, 
th e  first- business is  th a t  som e other member takes, or is v o ted  to , the  
Chair under section  17 (5) o f  th e  Constitution.

L et m e non- ta k e  a  case w hich , however im probable in practice, can  
■legitimately be said  to  be possib le in theory and to  be com parable w ith  
-the facts o f  th e  p resen t case. Suppose that a Speaker o u t o f  sheer 
caprice or p ervers ity  or som e m ore perm anent m enta l d efec t suspends 
-the s iltin g  o f  th e  H o u se  w ith o u t any reason, stated  or ap paren t, for a 
p eriocf o f  four hours. Suppose that the business o f  th e  day includes 
t h e  consideration o f  th e  2nd  and  3rd readings o f  a bill a lread y  passed by  
t h e  other H ouse, th e  en actm en t o f which is urgen tly  required  in the  
public interest. S uppose th a t on such an occasion th e  L eader o f  the 
H o u se , after th e  Speaker vaca tes the Chair, proposes th a t  th e  D ep u ty  
Speaker should preside, in order that the business o f  the day be t ransacted ; 
that- th e  D ep u ty  Speaker presides accordingly and th a t thereafter the 
B ill in question  is  d eb a ted  and passed. I f  that- B ill b e p resented  for the  
l lo y a l  assent and assen t b e given, w ill it be open for an y  authority , 
ju d ic ia l or otherw ise, to  declare the B ill to be invalid on th e  ground that 
t h e  Chair w as im properly  taken  by the D eputy Speaker ? In  m y  
opinion the princip le referred to  by  May, that it is a  co llective  rig h t o f  the  
H o u se  to se ttle  it s  ow n code o f  procedure find to depart from  that, code 
a t  its ow n d iscretion , w ill preclude any Court from questioning th e  va lid ity  
•of th e  B ill. T h e on ly  appropriate m eans, if  any, by  w hich  proceedings 
•so taken  w ith th e  D e p u ty  Speaker in the Chair can be rendered invalid  
is by  a successfu l m o tio n  in  the H ouse itself that th e  proceedings be 
expunged  from  th e  Jou rn a l and M inutes o f the H ouse.

I t  is im portant to  n o te  in  this connection that there is  n o Standing  
Order w hich p rev en ts  a  m em ber from m oving a m otion  lik e th a t  m oved  
in  th e  present case, o n  th e  ground that the Speaker had  suspended the 
s itt in g . It- is th e  con ten tion  on both sides that d esp ite  th e  vacation  o f  
th e  Chair by  th e  S peaker on April 6th, 1955, the H o u se  w as s t ill tech n i
cally  sitting , th e  m a ce  rem aining on the tabic. T he ad m itted  foots 
-therefore render th e  circum stances of the occasion a lm ost parallel to  
the circum stances o f  th e  tw o other occasions to w hich  I  h a ve already  
referred, nam ely  th e  announced  absence of the Speaker a t  th e  com m ence
m en t o f  a sitt ing or a  causeless suspension.

T he apparent o b ject o f  th e  2nd respondent in m ovin g  h is m otion  w as 
to secure if  p ossib le  th a t the H ouse should continue to  s it  and transact 
business d esp ite  th e  order o f  suspension. I  cannot th in k  o f  a m otion  
-which can be said  to  be m ore directly  referable to  a desire to  carry out 
th e  duties and fu n ctio n s o f  m em bership than one m o ved  for th e  purpose 
o f  proceeding w ith  th e  business o f  a sitting sooner th an  the Speaker 
m a y  have con tem p lated . I t  m ay be true in fact th a t th e  2nd respondent 
had  an additional m o tiv e  in  m ind, nam ely that by p roceed in g  to  transact 
business the H o u se  w ou ld  floait the Speaker’s order o f  suspension. I f  
th ere  eras present th a t  ad dition al m otive, then perhaps h e w ould , though  
actin g  in his ca p a city  a s a m em ber, y e t be guilty  o f  d isrespectfu l conduct, 
but- i f  such had  been  th e  case, it  w ould not be different from  a ease where  
a  m em ber w h ile  sp eak in g  in  debate in actual proceed ings in  the H ouse  
refers to  th e  S peaker b y  a d irty  name. Conduct o f  th e  la tter kind,
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h ow ever d isrespectful, w o u ld  c lea r ly  n o t be justic iab le b y  th is  C ourt, 
for th e  reason th a t i t  w o u ld  b e  p ro tec te d  b y  th e  im m u n ity  conferred  
b y  sec tio n s  3 and 4  o f  th e  A ct.

T h e  v iew  which I  ta k e  o f  th e  m a tte r  d oes n o t h a v e  th e  con seq u en ce  
th a t  a  m em ber can be d isresp ectfu l w ith  im pu nity . I  h a v e  a lrea d y  
referred  to  th e  princip le in v o lv ed  in  A rtic le  9 o f  th e  B ill o f  R ig h ts  th a t  
th e  H o u se  has the l ig h t  to  p u n ish  i t s  ow n  m em bers for their  co n d u c t in  
P arliam ent. 3Iaj- (a t p . 429) refers to  cases w here m em bers o f  th e  B r it ish  
P a rlia m en t have been co m m itte d  to  th e  cu sto d y  o f  th e  S erjeant or  ev en  
se n t  to  th e  Tower for th e  u se  o f  treason ab le or sed itiou s lan gu age , an d  
to  th e  pow er to  punish  a  m em b er for  d isrespect o f  th e  H o u se  itse lf . So  
far a s th e  H ouses in  C eylon  arc con cern ed , there are th e  pow ers o f  n a m in g  
a n d  suspension  referred to  in  S ta n d in g  Orders S2-S7 as w ell a s th e  p o w ers  
o f  ad m on ition , rem oval a n d  su sp en s io n  declared  b y  section s 22 , 27  an d  
2S  o f  th e  P ow ers and P riv ileg es A ct.

T h e  conclusion w hich  I  reach  for th ese  reasons is th a t  a ssu m in g  th e  
su sp en sion  to  have been  v a lid , an d  assum ing an  in ten tio n  on  th e  p a rt  
o f  th e  respondents to  be d isresp ectfu l, their con duct, being co n d u c t  
in clu d ed  w ith in  th e  scop e o f  se c tio n s  3 an d  4  o f  the A ct, can n ot b e  q u e s 
t io n e d  or im peached in  p roceed in gs ta k e n  in  th is Court under sec tio n  
23  o f  th e  A ct. T he ju r isd ic tio n  to  ta k e  cognisance o f  su ch  co n d u c t  
w as ex c lu siv e ly  vested  in  th e  H o u se  o f  R ep resen tatives. T he resp o n d en ts  
arc accord ingly  d ischarged from  th e  n o tic e s  served  on them .

T h ere is one ob servation  w h ich  I  con sid er it  necessary  to  m a k e , ev e n  
thou gh  i t  be obiter. I t  h as b een  argued  th at, h av in g  regard  to  th e  
p h raseo logy  emploj-ed in  P a r t  B  o f  th e  Sch ed ule to  th e  A ct, p aragrap h  7 
in  th a t  P a rt w ill cover o n ly  d isresp ectfu l conduct in  the p re c in c ts  o f  th e  
H o u se , and  n o t such con d u ct in  th e  H o u se  itse lf  or in  a C o m m ittee . 
I f , a s on e m ight reasonably  e x p e c t , th e  in ten tion  o f  P a r lia m en t w as  
to  in clu d e d isrespectful co n d u c t o n  th e  part o f  m em bers and  stran gers  
w h eth er in  the Cham ber or th e  p rec in cts, i t  m a y  be ad v isab le  to  su p p ly  
b y  a n  am endm ent th e  om ission  o f  th e  draftsm an  to  g iv e  u n a m b ig u o u s  
exp ression  to  that in ten tion .

A p p lic a tio n  d is m is s e d .


