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1963 Presgent : T. 8. Fernando, J.

N. M. 8. OMER, Applicant, and M. L. D. CASPEREZ and anothe:,
Respondents

8. C. 89 of 1963—In the matter of an Applicaiion for a Mandaie in ihe
nature of a Writ of Mandamus and of a Writ of Ceriiorars directed io the
Principal Collecior of Customs

Customs Ordinance (Cap. 235)—=Sections 8(2), 43, 129, 144, 165—Wrongful refusal to
pass goods wnported—Mandamus—Order of forfeiture—Duty of customs
officer to act yjudicially—Certiorari.

Where a customs officer, purporting to act under section 144 of the Castoms
Ordinance, wrongly refuses to pass any goods which a person imports, mands-
mugs lies to compel bim to pass the goods. In such a cese, the validity of an
order of forfeiture under section 129 of ihs Customs Crdinance can ke challenged -
by including a prayer for intervention by way of certicrari on the ground that,
before ordering the forfeiture, ihe customs officer in question failed to act
judicially. The liability of a person to 3 penaliy or forfeiture has to be objee-~
tively assessed after an inquiry at which he is given an opportunity to show that
by importing the goods ir question he did not 2cb in contravention of law.

An order of a customs officer refusing to pass goods until a swum of money
declared forfeited or imposed as & penalty is frst paid °< not ar order reviewable
by the Minister under section 165 of the Customs Ordinance.

'APPLECATION for writs of mandamus and certiorari against the

Principal Collector of Customs.

E. W. Jayewardere, §.C.. with L. Bartlets, for the applicant.

H. L. de Silva, Crown Counsel, for the respondents.
Clur. adv. vult. -

June 28, 1862. T. 8. FrrNaNDO, J.—

The papers filed on this application reveal the facts which are set ot
hereunder :— o

The petitioner on or about March 2, 1562 applied to the Controller ofg
Imports for a licence to import certain watich spare parts from Switzeﬂaﬁéf
described in anindent (marked X. 1) and was granted a licence therefdr-;
The petitioner claims that he imported into Ceylon on or about March 19,
1962 in four parcels the goods described in indent X. 1 which are covered.”
by the import licence. He was not permitted to pass a bill of eniiys
in respect of the goods so imported, but was served with a summonsy
dated 2 pril 11, 1962 purporting to be issued under section 8 (2) of ﬁhe’f
Customs Ordinance (Cap. 235) requiring him to appear before the Colled®k
or April 18, 1962 “ as your evidence is necessary for the purposé of m
inquiry to be held into the seizure of parcels Nos. Chiassb Air 42/1, 438&
42/3 and 42/4 by my officer at parcel post ”. o
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. The petitioner states that he attended as required by the summons
aforesaid and an officer of the Customs Department questioned him as to
whether the four parcels were consigued to him. He alleges that apart.
from calling upon him to identify the goods, by which I understend
that he was only asked whether he was the importer of the goods, no
other inquiry was held by any officer of Customs on that day. This
allegation stands uncontradicted in the affidavits filed on behalf of the
respondents on this present application.

Thereafter, in Angust 1962, the petitioner applied for and obtained
another licence to impurt certain watch spare parts. this time from
Hong Kong, descrited in indent (marked B) and goods on this indent
“sppear to have reached Ceylon in September 1962. The petitioner

alleges that he has not been permitied to pass bills of entries in respect
_of goods imported on indent B although certain customs duties aggre-
 gating to a sum of Rs. 24,675/57 have been collected from him by the
- respondents.

. The respondents claim that the goods imported in March 1962 are
forfeit in terms of section 43 of the Customs Ordinance by reason of the
‘importation being confrary to the table of prohibitions ard restrictions
. inwards. The decision ‘of this Court in Palasamy Nadar v. Lanktree?
" emphasizes that where -an importation contrary to prohibitions and
- restrictions takes place the forfeiture is automatic and that no adjudica-
.“tion declaring the forfeiture to have taken place is required to implement
_that antomatic incident of forfeiture. In practice, however, the importer
,is informed of the forfeiture and that information naturally is so conveyed
~gsome time after the importation. The petitioner appears to have been
_':1.’1"'nformed of the forfeiture by a letver of October 15, 1962 ; but, if the
"‘importation was unlawful, the forfeiture in my opinion actually took
;effect on March 19, 1962. The validity of the seizure of the goods
mported on indent X. 1 is being canvassed by the petitioner in the District
. #Court; of Colombo, in case No. 1052/Z, instituted by him after notice of
- action claimed to have been given in pursuance of section 154 of the
" Customs Ordinance. I am not called upon in these proceedings, and I

do not intend, to ccnsider here the validity of the forfeiture of the said
) ‘goods.

. It would appear that the Crown has made in D. C. Colombo, Case
No 1052/Z a claim in reconvention in respect of a sum of Rs. 149,850
saad to be due to it from the pctmoner being a forfeitare of treble the value
 of the goods imported on indent X. 1 on I&'T arch 19, 1962. By the letter

- . of October 15, 1962 addressed by the Principal Collector to the petitioner,
.'and referred to by e above, the Collector informed him that an additional
forfeiture of Rs. 149,850 has been imposed on him under section 129 of the

** Customs Ordinance, and called upon him to pey that additional forfeiture
on or before October 29, 1962. The validity of the forfeiture of this sum

" will, no doubt, arise for consideration in the District Court in the above-
- Tuentioned case.” The same question, however, arises before me on the

1(1949) 51 M. I. R. 520.
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present spplication byrmmofmmacﬁmwhchlabaﬂnowreferto
and which followed the receipt by the petitioner of this letter of Oci;obet
15, 1962.

On November 12, 1962 the petilioner gave notice of action against
the forfeiture of the goods imported on indent X. 1. By letier dated
November-13/15, 1962 the Principal Collector informed the petitioner ag
follows :—

“ Further to my letter of even number of 15.10.62 I have the
honour {0 inform you that under section 144 of the Customs Ordinance
(Chapter 235), I am taking steps to stop all your imports or goods
you bring into or you are seeking to export or taking out of Ceylon
until the additional forfeiture Rs. 149,850 is paid. ”

It is not denied that action is being taken om this letter and that the
petitioner is being prevented from removing goods consigned to him and
which are covered by valid licences and in respect of which the petitioner
is willing to pay the appropriate customs duties and to deliver the
requisite bills of entry. Although the prayer in the petition before me
was one in respect of a Writ of Mandamus “ to compel the Principal
Collector to deliver to the petitioner the goods which have been seized
and forfeited by the Principal Collector by his orders of 15th October
1962 and 15th November 1862 ”, it became manifest in the course of the
argument that the prayer in that form was misconceived. I therefore
permitted the petitioner to amend his prayer to one in respect of a Wrii
of Mandamus to compel the Principal Collector of Customs to permit
the petitioner to present bills of entry in respect of goods other than those
said to be forfeit by reason of importation contrary to the prohibitions
and restrictions inwards and to remove the said goods on payment of
customs and other dues and on compliance with other relevant require-
ments of law. It is manifest that no wrib of mandamus can issue on the .
Collector to deliver goods claimed to be forfeited where the validity of
the forfeiture is yet awaiting adjudication by the appropriate tribunal’

I can now turn my attention to the real grievance of the petitioner on
this application. Section 144 of the Customs Ordinance enacts a5
follows :— g

“ If any person fails to pay any sum of money which he, under this
Ordinance, has forfeited, or becomes liable to forfeit or to pay 88 &
penalty, the officers of customs may refuse to pass any goods which
that person imports or brings into or is seeking to export or take 0‘1"':
of Ceylon until that sum is paid.

Provided that nothing in the preceding provisions of this section
shall be deemed to prohibit the recovery of such sum by the Cow,
uncer any other provision of law.’ =

If the petitioner has forfeited or become liable to forfeit or to pay ”15:
penalty the sum of Rs. 149,850 specified in the letter of November 13/
1962 referred to above, then it is not open to this Colrt to seek to Pr®
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the action of the Collector in refusing to pass the goods imported by the
petitioner. The petitioner however claims that the alleged additional
forfeiture of Rs. 149,850 referred to in the Collector’s letter of October 13,
1962 is null and void. He relies on the decision of this Court in Tenneloon
v. The Principal Collector of Customs ! where Weerasooriya J. observed
that the liability of a person to a penalty or forfeiture under section 127
(now 129) of the Customs Ordinance has to be objectively assessed on an
evaluation of the evidence on oath of the persons examined at the inquiry
and that the officer of the customs concerned has to act judicially. The
only inquiry held before the forfeiture of Rs. 145,850 was imposed on
October 15, 1962 was the inquiry to which the petitioner was summoned
for April 18, 1962. It is not disputed, so far as the papers before me
disclose, that all that transpired on that day was a questioning of the
- petitioner confined to ascertaining whether it was the peiitioner who
imported the goods. It may be mentioned here that the indent was in
favour of ¢ Fareeda Jewellers ”’. There was nothing done on that day to
- ascertain whether the goods actually imported were different from the
goods authorised by the licence to be imported into Ceylon.

Weerasooriya, J. in the case referred to above held that, as no oppor-
tunity had been given to the person there concerned to meet the case
against him at the inquiry held, the findings reached by the officer of
~customs were of no legal effect. Learned Crown Counsel for the res-

" pondents contended that the decision in Tennekoon v. The Principal
.Collector of Customs (supra) is wrong, and that it should be reconsidered.
“He argued that the Collector acts in terms of that section throughout in an
. execubive capacity without attracting to his functions the duty to act
-judicially, and that the expression ‘ at the election of the Collector of
Customs ” in section 129 means no more than an election which is purely
-subjective. I do not consider it necessary for me to embark upon a fresh
‘consideration of the nature of the duty imposed on the Collector by section
120, T am content for the purposes of the present application res-
~.pectfully to follow the decision relied on by the petitioner. Applying
E that authority T am compelled to reach the conclusion that the imposition
of the additional forfeiture of Rs. 149,850 is of no legal effect. It is
Jertinent to point out here that the decision in that case was delivered
by this Court on February 23, 1959. As it bas hitherto remained un-
- Teversed, the plain duty of the public officer is to conduct himself in
:accordance with that decision. The facts before me do not show that
there was an inquiry 2t which the petitivner had an opportunity to show
that by importing the goods in question he had not acted in contravention
- of the law.

It was pointed out to me by learned Crown Counsel that the petitioner
had not sought on this application an order in the nature of & writ of
Certiorari. Intervention by way of certiorari arises only incidentally on
this applicatiod for mandamus, but in order nct to defeat the ends of

1(1959) 61 N. L. R. 232,
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justice through some technical flaw in the applicstion, I permitted the
petitioner to amend his applicstion by including & prayer for intervention
by way of certiorazi to effect a quashing of the order of November 13/15,
1962 in so far as ib relates to the additional forfeiture.

Ii, then, the imposition of the additional forfeiture is of no legal
effect, the refusal to pass goods relying on section 144 of the Customs
Ordinance is without authority. The resulting position is that the
Principal Collector of Customs has refused to perform his implied statutory
duty to permit this importer to present bills of entry and remove goods
after payment of customs and other dues and after complying with other
relevant requirements of the law. In that view of the matter, the
contention of learned Crown Counsel that the remedy of mandamus i
Dot available because mandamus does not lie to effect an undoing of what
has already been done is irrelevent. I feel it is right to add that the
order complained of is hersh in the extreme and amounts virtuslly to a
throwing of the petitioner out of business. Large powers reposed by
Parliament in public officers must be exercised in a responsible manner
and not forgetful of a sense of fairness. In this case it should have been
apparent to the Principal Collector by November 13/15, 1962 that the
petitioner was not accepting the position that he had imported goods
contrary to prohibitions and rsstrictions inwards or not covered by the
licence. While the question upon which the validity of the forfeiture of
Rs. 149,850 depended was being brought up in a court having jurisdiction
to make a binding adjudication thereon, it does not appear to be fair .
that obstacles should be placed in the way of the importer doing business
lawfully. While I have thought it necessary to make these observations .
here, I must emphasize that the claim for a mandamus is being decided
by me not on the ground of alleged unfairness but solely on the point
whether the public oficer has refused to perform his statutory duty. = -

Another objection ra:sed to intevention by this Court by way of man--
damus was based on the principle that mandamus, being a discretionary. j
remedy, should not issue where another Iemedy was available. It was.
contended thst there was a remedy by way of application in terms of”
section 165 of the Ordinance to the Minister for mitigation or remission®
of penalties. The restoration of any goods seized as forfeit does noﬁ:‘
arise here because what is now in dispute is ** the sectien 144 order”’,;
if I may so term i%, of November 13/135, 1962. As I interpret the powers
of the Minister conferred by section 165, they do not include a power 0
cancel or vary an order which is not a forfeiture or a penalty or a fine. -
An order of an officer of customs refusing to pass goods until a sun of
money declared forfeited or imposed as a penalty is first paid is not 5’1
order reviewable by the Minister. "

For reasons which I have indicated above, I direct that an order 1;;
issued on the 2nd respondent, who is the present Principal Collector &
Gustoms, to permit the petitioner to present bills of entry and Othm,
relevant documents and remove goods which are,not to B%
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forfeit as having been imported contrary to prohibitions and restrictions
inwards or on any other ground, on payment of the appropriate customs
and other dues and on compliance with other requirements of law.

~ The petitioner is entitled to the costs of this application.

Application allowed.




