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1937 Present: H e a r o e J. and Fernando A.J. 

N A T C H I A P P A CHETTIAR v. P E S O N A H A M Y . 

279—D. C. Kegalla, 10,784. 

Kandyan law—Marriage of low-country Sinhalese with Kandyan woman in. 
binna—Issue subject to Kandyan law—Death of issue intestate—Parent's 
right of inheritance—Ordinances Nos. 3 of 1870 and 14 of 1907—Ordi
nance, No. 23 of 1917, ss. 2 and 4. 
Where a low-country Sinhalese was married in binna to a Kandyan 

woman and the marriage was registered under the Marriage Registration 
Ordinance, No. 19 of 1907,— 

Held, that under section 2 of Ordinance No. 23 of 1917, the issue of 
such marriage was subject to Kandyan law- and that the mother 
succeeded to the property of such intestate issue to the exclusion of the 
father. 

Held further, that sub-section (2) of section 4 of Ordinance No. 23 of 
1917 does not require that a marriage which was to have the effect 
provided for in section 2 should be registered under Ordinance No. 3 

The statement of objects and reasons published with a draft 
Ordinance may be considered in construing the Ordinance. 

H I S w a s an action inst i tuted by the plaintiff to h a v e it declared that 
-L one-e ighth share of the land in d ispute w a s l iable to be se ized and 
sold in e x e c u t i o n of a decree against one Podis ingho , a l o w - c o u n t r y 
S inha lese m a n w h o was married to the defendant , a K a n d y a n w o m a n . 

T h e defendant and her son Pod iappu purchased a half share of t h e land. 
Pod iappu died unmarr ied and l eav ing no issue. T h e quest ion w a s 
w h e t h e r his share devo lved on h i s mother a lone according to the K a n d y a n 
l a w or o n his father and mother according to the R o m a n - D u t c h law. 

T h e learned District J u d g e he ld that the defendant's marr iage w i t h 
Podis ingho w a s a binna marr iage and that Pod iappu w a s subject to the 
K a n d y a n law. 

C. Nagalingam, for plaintiff, appel lant .—The quest ion here reso lves 
into w h a t the issue is d e e m e d to be in a case w h e r e a l ow-country S i n h a l e s e 
m a n marries a K a n d y a n w o m a n . If the i ssue is he ld to be non-Kandyan , 
h i s property w o u l d on his death intestate d e v o l v e upon h is father and 
m o t h e r ; but if Kandyan , w o u l d according to K a n d y a n l a w d e v o l v e on 
h i s mother only to t h e exc lus ion of the father. 

V ide Punchihamy v. Punchihamy1 w h e r e Wood R e n t o n C.J. remarked 
that the w h o l e quest ion w a s in a nebulous state. The leg i s la ture t h e n 
steps in and Ordinance No . 23 of 1917 is passed to declare the l a w appl i 
cable to the issue of marriages . 
• Sect ion 4 ( 2 ) ' of this Ordinance has to b e read w i t h sect ion 2. T h e 

quest ion as to binna or diga marr iage has to be d e t e r m i n e d at the date 
of the marriage. The l a w does not contemplate the difference b e t w e e n 
a diga and a binna marriage, w h e r e t h e marr iage is regis tered u n d e r 
Ordinance No . 19 of 1907. 

Sec t ion 2 (b) conserves the rights e v e n of those married under t h e 
Ordinance of 1907. In the case of those w h o could h a v e married u n d e r 

of 1870. 

1 (1915) 1 C. W. R . 35. 
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t h e Ordinance of 1870, but w h o neverthe less got married under the 
Ordinance of 1907, their rights h a v e vanished. Sect ion 2 (b) (ii.) defines 
t h e r ights of the parents and not of the issue. 

Here the property is not inherited b y the child, but purchased in the 
child's name. The section does not provide for cases w h e r e property is 
d e r i v e d from the issue of a party. 

If section 2 does not apply, the son is not a Kandyan. Would Ordi
nance No. 3 of 1870 have enabled a non-Kandyan to get married under 
K a n d y a n law ? Vide Sophia Hamine v. Appuhamy1 where it w a s he ld 
that the Ordinance No. 3 of 1870 w a s applicable to Kandyans and not to 
low-country Sinhalese resident in the Kandyan provinces. 

The District Judge, instead of framing an issue as to whether the son 
w a s a K a n d y a n . or not, asks the quest ion : Is the defendant subject to 
Kandyan law or not ? 

The term " binna marriage " applies where both parties are Kandyans . 
(Vide section 3 (2) (a) of 14 1909 re the presumptions created by the 

Ordinance.) 
Sect ion 4 (2) of Ordinance No. 23 of 1917 enables a party to marry under 

the Kandyan Marriage Ordinance, a l though h e is not a Kandyan. Til l 
1909, it w a s doubtful w h e t h e r parties, both of w h o m w e r e Kandyans 
could get married under the general law. 
. E. A. P. Wijeratne, for defendant, respondent.—In the absence of a 

definition of the t e r m " Kandyan " in the Royal Proclamation of May 31, 
1816, Kandyan l a w w a s m a d e applicable to everybody resident in the 
Kandyan provinces. Vide Kershaw v. Kershaw and NichollThe husband 
w a s a Scotsman (the parties w e r e from Scot land) , and the w i f e w h o w a s 
domici led in the K a n d y a n provinces w a s h e l d to be subject to the K a n d y a n 
law. Later the application of the l aw w a s restricted to the Sinhalese . 
V i d e Wijesinghe v. Wijesinghe3 w h e r e it w a s he ld that it w a s applicable 
o n l y to K a n d y a n S inhalese w i t h i n the K a n d y a n provinces and therefore 
& low-country Sinhalese , though sett led in t h e K a n d y a n provinces, w a s 
not governed by the Kandyan law. There w a s no attempt to g ive 
a definition to the term. V i d e Kapuruhamy v. Appuhamy' where a 
ch i ld of a l ow country S inhalese m a n w h o had become permanent ly 
se t t led in the District of K a n d y and had married a Kandyan w o m a n 
under the K a n d y a n Marriage l a w w a s he ld not to be Kandyan and 
w a s governed by the Roman-Dutch law. V ide Mudiyanse v. Appuhamy °. 

The Kandyan law is a personal law, and it has been held that w h e r e 
one of the parents w a s not a K a n d y a n t h e issue wou ld not be Kandyans . 
T h u s in spite of Ordinance No. 3 of 1870, Kandyans got married under 
the general l a w of 1907. A l t h o u g h such marriages took place, t w o 
separate sets of consequences flowed from them, e.g., a dissolution of the 
marriage w o u l d be by a Court of l aw according to rules of Roman-Dutch 
l a w — c o n t r a in K a n d y a n law, o n e year's separation and on application 
for cancel lat ion of the marriage w o u l d b e sufficient—but their rights as 
K a n d y a n s continue. 

In an inquiry as to the nature of the marriage and as to the parties to 
it. and as to w h y this n e w Ordinance w a s introduced, w e shall h a v e to go 

1 (7922) 2 3 N. L. R. 353 (F. B.) 3 (7«97) 9 S . G. C. 7 9 9 . 
= (7*62) Ram. 157. 1 (7976) 7 3 N. L. R. 321. 

5 (7973) 76 N. L. R. 117. 



Natchiappa Chettiar v. Pesonahamy^ 379 

back to the discussions i n t h e Sess ional Papers , &c, into t h e h is tory of 
t h e enactment . The Ordinance w a s introduced to define t h e r ights of 
the issue of a marriage. V i d e Kuma v. Banda.1 

Definit ion of the t erm " K a n d y a n " . T h e preamble of Ordinance 
No. 13 of 1859 makes it c lear that the t erm w a s appl icable to a part icular 
class of people . 

In sect ion 4 of Ordinance No . 3 of 1870, the w o r d " marriage " m e a n s a 
marriage b e t w e e n res idents in K a n d y a n provinces . Europeans and 
Burghers w e r e e x c l u d e d earlier, but no m e n t i o n is m a d e of other S inha le se 
in the Ordinance. For t h e m e a n i n g of the w o r d " res ident" , vide judg 
m e n t of d e S a m p a y o J. in Sophia Hamine v. Appuhamy \ 

Sect ion 9 of Ordinance No . 3 of 1870 Kefers to t h o s e governed b y the 
laws , inst i tut ions in force a m o n g the Kandyans . Sec t ion 3 of Ordinance 
No . 14 of 1909 applies on ly to marr iages of K a n d y a n s , i.e.. of those w h o 
might l awfu l ly h a v e contracted a marr iage under the a m e n d e d Ordinance 
No . 3 of 1870. Both part ies should be Kandyans . 

Vide sect ion 4 (2) of Ordinance N o . 23 of 1917. For purposes of 
Ordinances 1870 and 1907, the reference is to the part ies to the 
"marriages " and not to marriage ; in K a n d y a n parties , those w h o w o u l d 
o therwise be able to be married under Ordinance of 1870. 

[FERNANDO A.J .—A person w h o is not ent i t l ed shal l be d e e m e d to h a v e 
been entit led. That is the purpose of the sect ion. ] 

If the marr iage w a s not registered under Ordinance N o . 3 of 1870, 
K a n d y a n l a w does not apply.. B u t v ide R a n Banda v. Kawamma'. T h e 
raison detre of the authori ty is the Ordinance of 1917. There m u s t b e a 
marr iage in binna to enable a chi ld to c o m e under K a n d y a n l a w : — (1) 
A K a n d y a n m a n res ident in the K a n d y a n prov inces and married to a 
l ow-country w o m a n , or (2) a l o w - c o u n t r y m a n l iv ing in binna w i t h a 
K a r - a n w o m a n . A binna father inheri ts no th ing from a chi ld. Here 
the District J u d g e has found that the m a n l i ved in binna. 

. [FERNANDO A.J.—To b e recognized at l aw , m u s t a binna marr iage b e 
regis tered under Ordinance No . 3 of 1870 ?] 

W h e r e t w o K a n d y a n s marry under t h e General Marriage Ordinance , 
it is a quest ion of ev idence as to w h e t h e r the marriage is i n binna or in 
diga. 

Nagalingam, in reply .—The arguments of the respondent support m y 
content ion as regards the Ordinance of 1917. If not for sect ion 2 (b) of 
Ordinance No . 14 of 1909, part ies both of w h o m w e r e K a n d y a n s and 
married under 1907 Ordinance w o u l d be in the s i tuat ion that K a n d y a n 
l a w w o u l d not apply to them. Sec t ion 2 (b) retains to t h e m the r ights to 
success ion under the K a n d y a n law. 

K a n d y a n s could marry under Ordinance No . 3 of 1870. The p r e a m b l e 
to Ordinance No. 14 of 1909 r e m o v e s doubts as regards their va l id i ty 
" K a n d y a n s " h a v e married under the General Marriage Ordinance 
o f 1907. 

T h e w o r d s of Ordinance No . 3 of 1870 are imperat ive . So marr iages 
under the Ordinance of 1907 are not va l id according to the Ordinance of 
1870. W h a t are the r ights of K a n d y a n s marr ied under the 1907 Ordi
nance ? Sec t ion 2 (b) of Ordinance N o . 14 of 1909" provided for t h e r i g h t s 

1 (1920) 21 A'. L. R. 294 (F.B.). * (1922) 23 N. L. R. 353 (F.B.) at 359. 
3 S C . t . Rec. 41. 
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of inheritance, &c, of a person married under the Ordinance of 1907 
.not under the Ordinance of 1870. The 1909 Ordinance does not declare a 
l a w ; it enacts a law ; it enacts certain provisions and introduces n e w 
provisions. The language used is "sha l l not be deemed to be inval id". 
The Courts have not declared that Kandyans could get married under 
either Ordinance ; if not for sect ion 2 (b) of the Ordinance of 1909. 
Kandyans married under the Ordinance of 1907 cannot succeed under 
K a n d y a n law. Otherwise they wou ld fall under the general law. 

Section 4 of Ordinance No. 3 of 1870 refers to marriages w h e r e both 
parties are Kandyans , and the Ordinance No. 23 of 1917 cannot apply 
unless both parties w e r e Kandyans . Vide section 2 (a) " Parties to the 
marr iages" . But for section 4 (2) of Ordinance No. 23 of 1917, the 
Ordinance wou ld be very wide. If section 2 (a) w e r e to be construed 
alone, Kandyans could get married under any Ordinance or in any 
locality, and their children would be Kandyans . But section 4 (2) 
m u s t be read w i t h reference to section 2—" to contract marriages under 
amended Kandyan Marriage Ordinance ". Sect ion 4 l imits to a particular 
form of marriage. If the parties are married under 1870 Ordinance, the 
consequences are according to Kandyan law, but not so if married under 
another Ordinance. 

[FERNANDO A.J .—Where a low-country person marries a -Kandyan 
under the Ordinance of 1870, then the 1909 Ordinance deems them to be 
•married according to Kandyan l a w . ] 

Sect ion 2 (2) wou ld deal w i t h the only class to which section 4 would 
apply, i.e., w h e n both parties are Kandyans . 

[FERNANDO A.J .—Sect ion 2 applies equal ly to people married under 
the Ordinance of 1907 or under 3 of 1870. The question then is whether 
section 2 is l imited b y section 4 (2 ) . ] 

Ordinance No. 3 of 1870 w a s the only Ordinance whereby Kandyans 
could h a v e got married. Otherwise the union w a s unlawful . Semble— 
Tamils married outs ide the Thesawalamai. Where there is a special 
Ordinance as regards their o w n marriages, they could not be permitted 
,to marry under the general law. 

Sect ion 3 of Ordinance No . 19 of 1907 does • not prevent Kandyans 
from gett ing, married under this Ordinance, the 1909 Ordinance w a s 
passed to enable t h e m to marry thereafter, and as regards earlier 
marriages it s tated that they shal l not be deemed to be invalid. It 
enables Kandyans ( w h o must get married under Ordinance No. 3 of 1870) 
to get married under the General Marriage Ordinance and it preserves 
their rights under the Kandyan law. 

In the case of a binna husband h e had no security in the wife's house, 
w h e r e a s under the Ordinance of 1907 there is no fear of his be ing turned 
out by the father- in- law. Where the marriage w a s in binna, the hus
band's consent w a s not needed for its dissolution, w h i l e mutual consent 
w a s necessary for the dissolution of a digo marriage. But under these 
Ordinances the capacity to contract a marriage and the grounds of its 

.dissolut ion w e r e regulated by the general l aw of the land. 
The term binna cannot arise where the marriage is b e t w e e n a Kandyan 

a n d a non-Kandyan. If you remove sect ion 4 of Ordinance No. 14 of 
1909 Kandyans cannot get married under the general law. Sect ion 2 
c a n n o t apply if they are persons not ent i t led to marry under the Kandyan 
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law. Construing section 2 (a) alone any marriage between a Kandyan 
and non-Kandyan would result in the issue being Kandyan. Section 4 
would otherwise catch up all future marriages, but here it is a limitation 
on section 2. The limitation is to confine the class of persons to those 
who can be deemed to have married under Ordinance No. 3 of 1870. 

C u r . adv. vult. 

September 17, 1937. FERNANDO A.J.— 
There is no dispute with regard to the facts of this case. The defendant 

in this action and her son, Podiappu, together purchased a half share of 
the land in dispute so that each of them became entitled to one-fourth. 
The son Podiappu died unmarried and leaving no issue, and the question 
is whether his rights devolved on his mother alone according to the 
Kandyan law, or on his mother and his father Podisingho according to 
the law of inheritance that applies to low-country Sinhalese. The 
plaintiff seeks to have it declared that one-eighth share of the land is 
liable to be seized and sold under a decree in favour of the plaintiff against 
Podisingho, on the footing that this share devolved on him as father of 
Podiappu. 

Admittedly the defendant is a Kandyan, whereas her husband Podi
singho was a low-country Sinhalese. These two were married under the 
Marriage Registration Ordinance, No. 19 of 1907. 

The case for the respondent is that the defendant was married in binna, 
and that the issue of that marriage, namely, the deceased Podiappu was 
himself governed by the Kandyan law under the provisions of Ordinance 
No. 23 of,1917. Section 2, sub-section (b) of that section, provides that 
the issue of a marriage contracted in binna between a woman subject to 
the Kandyan law and domiciled in the Kandyan province and a man not 
subj - ;t to the Kandyan law shall be deemed to be, and at all times to 
have been persons subject to Kandyan law. The learned District Judge 
accepted this contention and held that the defendant's marriage with 
Podisingho was a'binna marriage and that Podiappu was therefore subject 
to Kandyan law. The Proctor for the plaintiff admitted that on that 
finding Podiappu's mother, the defendant, would succeed to the property 
of Podiappu to the exclusion of his father Podisingho. 

Counsel for the appellant coriceeds that if section 2 of Ordinance No. 23 
of 1917 stood alone, then this appeal must fail. He contends, however, 
that the effect of section 2 (b) is limited by sub-section 4 (2). That sub
section is in these terms: " For the purpose of the Amended Kandyan 
Marriage Ordinance, 1870, and the Kandyan Marriages (Removal of 
Doubts) Ordinance, 1909, the parties to the marriages referred to in 
section 2 of this Ordinance shall be deemed to be and at all times to have 
been persons lawfully entitled to contract marriages under the said 
first-mentioned Ordinance." In view of this sub-section, Counsel for the 
appellant argued that the marriage of a woman subject to Kandyan law 
and a man not subject to Kandyan law to come within section 2 of the 
Ordinance must be a marriage contracted by the parties under Ordinance 
No. 3 of 1870. Now Ordinance No. 23 of 1917 was, as it expressly states, 
enacted in order to declare the law applicable to-the issue of marriages 
between persons subject to the Kandyan law, and persons not so subject. 
Ordinance No. 3 of 1870 in section 4 provides that the word " marriage ", 
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with in the meaning of that Ordinance shal l m e a n a marriage contracted 
by and be tween residents in the Kandyan provinces, and the posit ion 
w o u l d appear to be that a marriage under that Ordinance can only be 
contracted be tween two persons w h o are both residents in the Kandyan 
provinces. If then Ordinance No . 3 of 1870 is applicable to Kandyans 
a lone and to marriages b e t w e e n two parties w h o are both Kandyans , and 
if Ordinance No. 23 of 1917 w a s to declare the law applicable to the issue 
of a marriage b e t w e e n a K a n d y a n and a party w h o w a s not a Kandyan, 
then Ordinance No. 23 of 1917 could not possibly refer to, or deal w i t h 
marriages contracted or to be contracted under Ordinance No. 3 of 1870. 
It must be remembered however , that it had been held by this Court that 
persons w h o w e r e Kandyans and subject to K a n d y a n l a w could contract 
a val id marriage ei ther under Ordinance N o . 3 of 1870 or under the 
Marriage Registration Ordinance of 1907, see Sophia Hamine v. Hendrick1 

and Ordinance No. 14 of 1909 had b e e n enacted in v i e w of this decis ion 
and in order to r e m o v e doubts as to the val idi ty of marriages b e t w e e n 
Kandyans registered under the Marriage Registrat ion Ordinance of 1907. 
Sect ion 2 of that Ordinance enacted that it shall not be unlawful (in the 
future) to so lemnize or to register any marriage under the provisions of 
the Ordinance of 1907, m e r e l y because the parties thereto are or w e r e 
Kandyans . Ordinance No. 23 of 1917, does not express ly refer to marri
ages under the Ordinance of 1907, but it does refer to the Removal of 
Doubts Ordinance of 1909. A K a n d y a n as such could contract a val id 
marriage e i ther under Ordinance No. 3 of 1870 if the other party w a s also 
a K a n d y a n , or under Ordinance N o . 19 of 1907 w h e t h e r the other party 
w a s a Kandyan or not, and it w a s never quest ioned that a person w h o 
w a s not a K a n d y a n could contract a val id marriage under t h e Ordinance 
of 1907. 

I n v i e w of this l egal posit ion, it becomes necessary n o w to consider the 
effect of section 4, sub-sect ion '(2), of Ordinance No . 23 of 1917. A s 
Bertram C.J. said in Kuma v. Bander, " It is sett led by a series of we ighty 
authorit ies that for the purpose of construing an Ordinance, w h e r e the 
m e a n i n g of it is doubtful and even w h e r e a doubt is suggested, though not 
entertained, it is l eg i t imate to inquire into its history ". H e referred to 
Heydon's case', Stradling v. Morgan', and a n u m b e r of other authorit ies 
and finally quoted from the judgment of Jessel M.R. (Holmes v. Guy'): — 

" T h e Court is not to b e obl ivious . . . . of the history of 
l a w and legis lat ion. A l t h o u g h the Court is not at l iberty to construe 
an Act of Par l iament b y the mot ives w h i c h influenced the legis lature, 
y e t w h e n t h e history of l aw and legis lat ion tel ls the Court w h a t the 
object of the legis lature was , the Court is to see w h e t h e r the terms 
of the sect ion are such as fairly carry out that object and no other, 
and to read the sect ion w i t h a v i e w of finding out w h a t it means , and 
not w i t h a v i e w to ex tend ing it to someth ing that w a s not intended. 
(He then referred to the judgment of Lord Halsbury in the Solio case " 

and in v i e w of that judgment h e he ld that) " i t is l eg i t imate for us 
to refer to official correspondence as w e l l . . . . as to mat ters 
of ordinary publ ic k n o w l e d g e ". 

1 4 Cey. Law Bee. 90. ' (1560) 1 Plowd. 201; 75 B. R.30S-
* 21N. L. B. 294. * (1S76) 5 Ch. D. 901 at 905. 
*(1584)iCoU1. * (1898) A. C. 576. 



FERNANDO A.J.—Natchiappa Chettiar v. Pesonahamy. 383 

In v i e w of this j u d g m e n t in Kuma v. Banda (supra) it cannot be doubted 
t h a t w e are ent i t led to consider the S t a t e m e n t of Objects and Reasons 
w h i c h w a s publ ished along w i t h the draft Ordinance No. 23 of 1917'. 
There is speci-il reference in that s ta tement to the provis ions of sec t ion 4, 
sub-sect ion ( 2 ) , and the s ta tement sets out that these provis ions 

'• are intended to set at rest any quest ion w h i c h m a y arise as to regis 
tration of marriages of the descript ion referred to. O n l y marr iages c o n 
tracted according to the l aws , inst i tut ions and cus toms in force amongs t 
the K a n d y a n s b e t w e e n res idents in the K a n d y a n provinces m a y in a n y 
case be contracted and regis tered under the Amended . K a n d y a n 
Ordinance, 1870. It might be q u e s t i o n e d " the s t a t e m e n t proceeds , 

*' whe ther marriages of the descript ion w i t h w h i c h the Ordinance deals , 
c o m e w i t h i n this category," and the re ference obv ious ly is to marr iages 
b e t w e e n K a n d y a n s and n o n - K a n d y a n s w h i c h are affected by sec t ion 2. 

" In any case it is be l i eved that m a n y such marr iages h a v e b e e n 
regis tered under the A m e n d e d K a n d y a n Marriage Ordinance , 1870. 
It m a y also b e ques t ioned w h e t h e r the K a n d y a n Marr iages R e m o v a l 
of Doubts Ordinance, 1909, embraces such marr iages i n a s m u c h as 
i t on ly appl ies to marr iages w h i c h m a y l a w f u l l y h a v e been contracted 
under the A m e n d e d K a n d y a n Marr iage Ordinance , 1870. In t h e s e 
c ircumstances , it is thought e x p e d i e n t to declare that t h e part ies to 
t h e Marriages w i t h w h i c h t h e Ordinance is 5 concerned are lawfully 
ent i t led , and h a v e 'at all t i m e s b e e n l a w f u l l y ent i t l ed to contract 
marriages under the A m e n d e d K a n d y a n Marriage Ordinance , 1870." 
What then w a s the intent ion of t h e leg is lature in enac t ing sect ion 4, 

sub-sect ion ( 2 ) , as far as that sub-sec t ion appl ies to the ques t ion n o w before 
us? The answer s e e m s to m e obvious . Ordinance N o . 23 of 1917 
proposed by sect ion 2 to dec lare the s tatus of the i s sue of m a r r i a g e s 
contracted b e t w e e n a m a n subject to K a n d y a n l a w and a w o m a n not 
subject to K a n d y a n law, as w e l l as marr iages contracted in binna b e t w e e n 
a w o m a n subject to K a n d y a n l a w and a m a n not subjec t to that l a w , 
and sect ion 4, sub-sect ion ( 2 ) , w a s enacted t o set at rest any ques t ion w h i c h 
m a y arise as to the registrat ion of the marr iages referred to in sec t ion 2. 
T h e effect of sect ion 2 w a s o n l y confined to the issue- of a m a rr i a g e c o n 
tracted by certain persons , and obv ious ly s u c h a marr iage m u s t b e a 
val id marriage recognized by law. W h e n it b e c a m e neces sary to app ly 
sec t ion 2 to the issue of a un ion b e t w e e n a K a n d y a n and a n o n - K a n d y a n 
the quest ion w o u l d natura l ly arise w h e t h e r such a un ion cons t i tu ted 
a marriage, and inc ident ly w h e t h e r such a u n i o n or m a rr i a g e could h a v e 
b e e n reg is tered under Ordinance N o . 3 of 1870. T h a t q u e s t i o n m i g h t 
a g a i n depend on the capaci ty of t h e part ies to contract a marr iage , and 
if the marr iage had b e e n reg i s tered under Ordinance No . 3 of 1870 that 
ques t ion m i g h t be a n s w e r e d against the va l id i ty of the marr iage i n a s m u c h 
a s Ordinance No. 3 of 1870, as the s t a t e m e n t of objec t s and reasons i tself 
se t s out, w o u l d on ly apply t o marr iages contracted b e t w e e n res idents in 
the K a n d y a n prov inces . For t h e s s reasons sec t ion 4, sub-sec t ion ( 2 ) , w a s 
i n t e n d e d to-declare that the part ies to the marr iages w h i c h are referred t o 
in sect ion 2 and w h i c h h a d b e e n reg i s tered u n d e r Ordinance N o . 3 of 1870 
w e r e d e e m e d to b e l a w f u l l y ent i t led , and to h a v e at all t i m e s b e e n l a w f u l l y 
en t i t l ed to contract marr iages under that Ordinance . Ord inance No . 14 

1 Qazetle No. 6,857 pt. 2 of March 2,1917, p. 155 at 157. 
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of 1909 only declared valid such marriages be tween Kandyans as had 
been registered under the Ordinance of 1907, so that once section 4, 
sub-sect ion (2 ) , came into operation, the legis lature had by two separate 
enactments declared that marriages be tween Kandyans and non-
K a n d y a n s whether contracted under Ordinance No . 3 of 1870 or of 1907 
shal l be val id marriages if the provisions of those Ordinances had been 
compl ied with , and that for the purposes, of those marriages, the parlies 
thereto shall be deemed to have been parties w h o were legal ly entit led to 
enter into those marriages. 

Counsel for the appellant, argues, however , that sub-sect ion (2) of 
section 4 of Ordinance No. 23 of 1917 only declares val id such marriages 
as are contracted under Ordinance No. 3 of 1870 by enabling the non-
Kandyan party to enter into such a contract of marriage. This is no 
doubt correct because as the s tatement of objects and reasons shows that 
w a s the only doubt wh ich the legis lature had in v i ew . • The legislature 
did consider the effect of Ordinance No . 14 of 1909 and whi l e it realized 
t h e obvious effect of that Ordinance, namely , to declare val id any marriage 
to wh ich a K a n d y a n w a s a party wh ich had- been registered under Ordi
nance No. 19 of 1907, it still considered the possibil ity of a doubt arising 
as to whether that Ordinance also val idated a marriage contracted by a 
person w h o w a s subject to Kandyan law w i t h a non-Kandyan which 
marriage had been registered under Ordinance No. 3 of 1870. It is clear, 
however , that it w a s never intended by the provis ions of section. 4, 
sub-section (2 ) , to require that in future a marriage w h i c h w a s to have the 
effect provided for in section 2 should be registered under Ordinance No. 3 
of 1870. For these reasons I think the contention for the appellant must 
fail. 

Counsel for the appel lant also argued that a marriage in binna could 
only be contracted under Ordinance No. 3 of 1870. It is no doubt true 
that in a marriage under that Ordinance, the Registrar is required by 
sect ion 20 to ask the parties the several particulars required to be regis
tered including the nature of the marriage, w h e t h e r contracted in diga 
or binna. Sect ion 4, however , does not l imit the marriage contracted in 
binna referred to in section 2 to a marriage contracted under Ordinance 
N o . 3 of 1870. On the contrary it provides that the expression, " marriage 
contracted in binna" shall inc lude any marriage contracted in such 
c ircumstances that if both parties w e r e subject to' K a n d y a n law, such 
marriage w o u l d be a binna marriage. In other words , the Ordinance 
had in v i e w the fact that m e n w h o w e r e not subject to Kandyan law had 
contracted marriages w i t h K a n d y a n w o m e n in such circumstances as 
w o u l d const i tute a binna marriage if both parties had been Kandyans . 
T h e quest ion then w h e t h e r the marriage w a s in binna or not wou ld depend 
not on the declarat ion of the parties to the Registrar, but on the c ircum
stances of the marriage, and such c ircumstances could be proved by oral 
or other evidence. The learned District Judge has held in this instance 
that t h e marriage b e t w e e n Podis ingho and the defendant w a s a binna 
marriage , and I see no reason to disagree w i t h that finding. 

The appeal has, therefore, failed on all points, and is dismissed w i t h costs . 

HEARNE J — I agree. 
Appeal dismissed. 


