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[lx  thk P a i w  Council]

1956 P r e s e n t  :  Lord O aksey, Lord T ucker, Lord C ohen, Lord K eith  
of A vo n h o lm , and L. D . de S ilva

T H E  T ill" S T  CO ., L'J'J)., A ppellant, a n d  T . H . I . D K  .SILVA,
Jvcspouclcnt

P k i v v  C o u n c il  A i t e a l  X o . 2 0  o f  11)0.1

,Y. 0 .  2 2 9 — D .  C . C o lom bo, 23 ,01)8

Muster and servant— Xcyligcnl driving of motor car— Jtctcntion o f control tig /icrson
other than driver— Jtesjionsibilitg for damage.

A person in control of a motor vehicle—though no t actually  driving—is linhlo 
for the negligcnco o f the driver over whom  he has th e  rig h t to  exercise control.

P . was one o f  three "he ld  offices ’’ employed by  th e  defendant iusuranco 
Company. The work of the field officers was to supervise and  control the can
vassers and to assist them to bring in business to  the Com pany. They were paid 
tv monthly salary  and an overriding commission on business introduced through 
them. It was the du ty  of any canvasser or field officer bringing in a proposal 
for life insurance to forward with it- a doctor's' certificate w ith regard to the 
proponent. The doctor’s fees were paid by the Company.

One day the plaintiff, who was a doctor, suffered personal injuries by reason of 
the negligent driving by If., a canvasser, of a  m oto r car in which the plaintiff 
was a passenger on a journey undertaken from Colombo for the purpose of 
exam ining a  num ber of proponents in Jaffna. On the  journey there were 
present in th e  car four persons, vi/.., the plaintiff, H ., P ., and G. who was a paid 
driver. 1’., H ., and  G. took turns in driving the car. A t th e  tim e of the accident 

• H . was driving and  P . was sitting in the back seat. T he evidence disclosed th a t 
the car had been supplied to P. by the Company under a  hire purchase agreement 
which recited th a t  P. was employed by the Com pany as a field officer and th a t 
under the conditions of his appointment he was obliged to discharge certain 
obligations and  th a t  w ith a  view to helping him discharge these obligations the 
Company had  len t him  the money to purchase n e a r  in th e  nam e of the Company. 
I t  was also accepted by the trial Court tha t the p la in tiff had stipulated with H. 
th a t tran spo rt should be supplied for the. journey and th a t If. had ngrecd and 
arranged w ith P . for tho use of his car.

Held, th a t  P . was tv servant of the Company and  th a t  in making the journey 
in the car which had  been supplied to him for the purpose o f carrying out his 
duties he was acting  in tho course of and for the purposes of his employment-. 
Accordingly, although H. was a t the wheel o f th e  ca r a t  the moment o f the 
accident, the fact th a t P . was at all times in control o f th e  car and was exercising 
th a t control os a servant of the Company on its b eha lf rendered the Company 
liable to pay  dam ages to the plaintiff.

A
-L A -P P E A L  from  a judgment- of the S u p rem e Court reported in 
■55 AT. L .  E .  2 4 1 .

N e i l  L a w s o n ,  Q .C . ,  w ith  B . K .  H an doo ,  for th e  d e fen d a n t appellant.
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t i i r  F r a n k  S o s k i c e ,  Q . C . ,  with F l i i n c m  Q in iss ,  Q .O . ,  and t i r i m e v a n  

A m c r w s i n i jh e ,  for the plaintiff respondent.

C u r .  rule. cull .

Mareli 10, I95G. [D e l le v ie d  by Loud T i'ckkk]—

The respondent (hereinafter referred to as “ the jilaintiff”) suffered 
personal injuries by reason of the negligent driving by one Holsingher of 
a motor car in which he was a passenger on a journey from Colombo to 
Jaffna on 27th April, 1950.

The question in the appeal is whether the appellant (hereinafter referred 
to as " the Company ”) is responsible for llolsingher’s negligence.

The plaintiffs’ claim failed al the trial in the .District Court of Colombo 
on Sth March, 11151, but this judgment- was reversed on appeal by the 
Supreme Court of Ce3'lon on 29th October, 1953, when judgment, was 
directed to be entered in his favour for Its. 50,000 witli costs.

The Company transacts insurance business in Ceylon with its principal 
place of business and registered office in Colombo. .Some of its business 
comes through canvassers who are paid commission on business int roduced 
bv them but- receive no salary. Holsingher was one of these canvassers. 
The Company employ three field officers ” or field organisers ”. Their 
duties are to supervise and control the canvassers and to assist them to 
bring in business. They are paid a salary of approximately 11s. 100 a 
month and an overriding commission on business introduced through 
them. They are answerable to  the secretary of the Company who per
forins the duties g e n e r a l l y  e a r n e d  out by a managing director. Any 
canvasser or field officer bringing in a proposal for life insurance must 
forward with it a doctor’s certificate with regard to the proponent. It is 
left to the canvasser or field officer to select the doctor and make the 
necessary arrangements for medical examinations but the doctors’ fees 
arc paid by the Company. Doctors normally provide their own transport. 
A field officer cannot function efficiently without a car. One of these field 
officers was named Percra. He was supplied with a car by the Company 
under a hire purchase agreement dated 30th July, 19li>, by which Percra 
agreed to pay at least 11s. 200 a month towards the full purchase price 
of Its. 5,S75 plus interest- at G per cent. On payment in full the car 
was to become the property of Percra. The agreement recited that Percra 
was employed by the Company as one of its field officers and that 
under the conditions of his appointment lie was obliged to discharge 
certain obligations and that with a view to helping him discharge these 
obligations the Company had lent him the money to purchase a car in 
the name of the Company.

There was a conflict of evidence at the trial as to the circumstances in 
which the plaintiff came to lie travelling in the car at the time of the 
accident, v Holsingher’s  evidence was to the'effect that- the plaintiff had 
borrowed the ear Tor his own exclusive benefit in order lo fulfil an under
taking to travel to Jalfna at his own cost and expense for the. purpose
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o f  exam in in g  a  num ber o f  p roponents for H olsinghcr. I t  is  iin jilie it in  
th e  jud gm ent o f  the D istr ic t J u d g e  th a t he rejected th is sto ry  an d  accep ted  
th e  p la in tiff’s  version  w hich  Mas th a t he had stip u la ted  th a t  tran sp ort  
sh ou ld  bo supplied  for th e  jou rn ey  from Colombo to  Jaffn a , a  d ista n ce  
o f  24S m iles. H olsingh cr agreed  and arranged w ith  P erera for th e  use  
o f  h is car. On th e  jou rn ey  there were present in th e  car th e  p la in tiff, 
H olsinghcr, Perera and  a p a id  driver nam ed G unapala. Perera, H o ls in gh cr  
and  G unapala took  turns in  d riv in g  the car. At th e  tim e o f  th e  a cc id en t  
H olsinghcr Mas d riv ing  and  P erera Mas sitting  in th e  back sca t.

T h e p lain t Mas fram ed on th e  basis that- H olsinghcr w as an  em p loyee  
o f  th e  C om pany a ctin g  u ith in  the. scojie o f  h is e m p l o y m e n t ,  b u t th e  ease  
Mas argued on th e  a lter n a tiv e  ground that H olsinghcr Mas under th e  
control o f  Perera w ho u a s  a servant o f  the C om pany a c tin g  on  it s  
behalf, 'i'he Ju dge d ea lt w ith  th e  ease on this basis w ith ou t requ iring  
a n y  am endm ent o f  th e  p lead in g  and no objection has been .taken  to  th is  
course a t  an y  stage  o f  th e  proceed ings. H e held that H olsingh cr Mas n o t  
a servan t o f  the C om pany nor w as Perera u-hen d riv in g  th e  car on  th is  
jou rn ey , and that i f  th e  accid en t had happened u h ile  he Mas d riv in g  
the. C om pany Mould n o t have been liable. C onsequently  no lia b ility  
cou ld  a tta ch  to  th e  C om pany u h ile  H olsinghcr was driving.

T h e Suprem e Court reversed  th is judgm ent on th e  ground th a t  P erera  
M'as a  servan t o f  the Co in pa 113' and that at no sta g e  had h e d iv ested  
h im se lf  o f  his character as a sen -a n t authorised to  act on b eh a lf  o f  th e  
C om pany. T h at through out the journey the ear was through  P ercra ’s  
in stru m en ta lity  being used  on th e  C o m p a n y ’s  business, an d  th a t  a  c o n 
tra c tu a l ob ligation  b ind ing on  th e  Company had b een  e n t e r e d  i n t o  b y  
H olsin gh cr M-ith th e  knou-Jedge and approval o f  P erera t o  c o n v e y  th e  
p la in tiff  to  Jaffna and  th a t t he ear was being used as a m eans o f  t r a n s p o r t  

M-hich M-as clearly, in cid en ta l to  th e  execution  o f  th at u hich P erera M'as 
em p loyed  to  do.

T heir L ordships consider it  is clear that Perera Mas a serv a n t o f  th e  
C om pany and th a t in  m a k i n g  th is journey in the car u h ich  had been  
su pp lied  to  him for th e  purpose o f  c a r r y in g  out his d u ties h e was a c tin g  
in  th e  course o f  and  for th e  p urposes o f  his e m p l o y m e n t .  (S ec  C a n a d ia n  
P a c i f i c  R a i l w a y  C o m p a n y  v .  Lockhart)  '. A ccord ingly  i f  th e  a cc id en t  
had happened u h ile  he w as actual^ - driving there can be no d o u b t th a t  
th e  C om pany w ould  h av e been liable. Can it  escap e lia b ility  becau se  
H olsinghcr w as at th e  u-hcel a t the m om ent o f  accident l T heir L ordsh ips  
arc o f  op in ion  th a t th is  q uestion  m ust be an sucred  in  th e  n eg a tiv e .
I t  is now  w ell se ttled  th a t  th e  person in control o f  a carriage or m otor  
v eh ic le— though n o t a c tu a lly  d riv in g— is liable for the n egligence o f  th e  
driver over u-hom  he has th e  right- to  exercise control'. (See W h e a t le y  v. 
P a tr i c k  S a m s o n  r .  A i l c h i s o n 3 and R cickard l  c. S h a r a  J). P erera w as a t  
all tim es in control o f  th is  car. H e  u-as exercising th a t control as a serv a n t  
o f  th e  C om pany on its  beh alf. A n y  consequential lia b ility  a tta ch in g  
to  him  is a  liability^ o f  th e  C om pany.

' [ t O t >] A . u .  501. .
\ 101> \ A . C .  S U .

Z .V. <0 I f .  050.
{10 U) 51 T.L.I1. U .
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Their L ordships do not consider it is necessary  for th e  decision  o f  
this case to  express a n y  v iew  on the question  w hich  w as m uch  canvassed  
a t th e  B ar as to  w h eth er  Perera had a u th ority  to  d e leg a te  th e  driving  
o f th e  car to  H olsin gh er so as to create a d irect rela tion sh ip  o f  m aster 
and servant or p rin cip a l and agent betw een H o ls in gh er and  th e  Company, 
nor do th ey  b ase th e ir  decision on th e  v iew  th a t th e  C om pany w as con
tractually  bound to  provide transport for th e  p la in tiff  on th is  journey.

For th e  reasons in d ica ted  above their L ordships w ill h u m b ly  ad vise  H er 
M ajesty th a t th is  appeal should be d ism issed . T h e  a p p e lla n t Company  
m ust p a y  th e  resp o n d en t’s costs o f  th e  appeal.

.-Ip p m ]  d i s m i s s e d .


