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1937 Present: Maartensz and Hearne JJ . 

SADDANATHA KURUKKAL v. SUBRAMAN1AN et. al. 

21-22—D. C. Jaffna, 43. 

Stamp duty—Appeal from an order made in proceedings under the Trusts 
Ordinance, No. 9 of 1917, s. 42 (2)—Petition of appeaU-Stamp duty— 
Stomp Ordinance, No. 22 of 1909, s. 4. 
A petition of appeal to the Supreme Court from an order made by the 

District Court in proceedings under the Trusts Ordinance, No. 9 of 1917, 
must be duly stamped. 

Sathasivam v. Vaithianathan (24 N. L. R. 94) followed. 

THE petitioner-appellant filed two appeals against two orders made 
by the District Judge of Jaffna on an application made under 

section 42 of the Trusts Ordinance, No. 9 of 1917, for the authority of 
the Court to sell certain property forming part of the subject-matter of a 
trust of which, he alleged, he was the trustee. 

L. A. Rajapakse (with him Soorasangaran), for the respondent—There 
are various objections to the hearing of this appeal, namely, (1) the petition 
of appeal has not been stamped, (2) no money has been tendered with 
the petition of appeal for the Supreme Court Judgment and certificate, 
and (3) necessary parties have not been made respondents to the appeal. 
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T h e property w h i c h the pet i t ioner w a n t e d to sel l is worth over 
Rs. v 1 0 , 0 0 0 . The petit ion to the District Court w a s s tamped w i t h Rs. 1 0 
and the affidavit w i t h Re. 1 . 

T h e case of Sathasivam v. Vaithicmathan1 is in point . . S ince the petit ion 
of appeal has not b e e n s tamped the appeal must be dismissed (Goone-
sekera v. Silva and another *). 

The fo l lowing cases w e r e also c i t e d : — T h e British Ceylon Corporation 
v. The United States Shipping Board and the Roosevelt Steamship Com
pany '; Attorney-General v. Karunaratne'. 

J. E. M. Obeyesekere, C.C. (on not i ce ) , for the Attorney-General 
T h e mat ter i s concluded b y the j u d g m e n t in Sathasivam v. Vaithianathan 
(supra). Section 1 1 6 ( 1 ) of the Trusts Ordinance, No. 9 of 1 9 1 7 , deals 
w i t h the procedure. W h e r e the Trusts Ordinance is silent, the rules of 
the Civi l Procedure Code applies. 

[MAARTENSZ J. referred to sect ion 4 of the S ta m p Ordinance, 1 9 0 9 ] 
The l iabi l i ty arises under that section. Under section . 1 1 6 of t h e 

Trusts Ordinance the application is governed b y the Civil Procedure Code 
w h i c h together w i t h the S t amp Ordinance require a stamp to be affixed 
to the pet i t ion of appeal calculated according to the v a l ue of the subject-
matter . The effect of sect ion 1 1 6 ( 3 ) of the Trusts Ordinance must be 
considered. The pet i t ions ment ioned in that sub-section refer to those 
ment ioned in sect ions 7 4 , 7 5 , 7 6 . 

N. E. Weerasooria ( w i t h h i m S. Subramaniam), for the pet i t ioner-
appe l lant .—Sathas ivam v. Vaithianathan (supra) is not based on the 
assumption that sect ion 1 1 6 o f . t h e Trusts Ordinance brings in the rules 
w i t h regard to stamps. That sect ion m e r e l y refers to the procedure. 
There should not be charges for revenue in these actions. 

A petit ion of appeal m a y m e a n a continuation of proceedings init iated 
by the pet i t ion w h e r e a s tamp of Rs. 1 0 had b e e n affixed. There is no 
provis ion in the S t a m p Ordinance for the s tamping of proceedings under 
the Trusts Ordinance. W h e n the Trusts Ordinance came into operation 
w i thout any express provis ion requiring stamps, the proceedings under 
that Ordinance should not b e m a d e l iable for duty. 

[MAARTENSZ J.—In the District Court no s tamp other than that 
required for init iat ing the proceedings is necessary, but w h e n it comes 
u p in appeal a s tamp becomes necessary . ] 

T h e Distr ict Judge had m a d e an order that only the petit ion need b e 
s tamped and no other s tamps w e r e necessary. It had been the practice 
in that Court. 

Cur. Adv. Vult. 

N o v e m b e r 2 2 , 1 9 3 7 . MAARTENSZ J.— 

T h e pet i t ioner-appel lant has filed t w o appeals numbered 2 1 and 2 2 
against t w o orders m a d e b y t h e Distr ict J u d g e of Jaffna o n h i s appl i 
cat ion under sect ion 4 2 of the Trusts Ordinance for the authori ty of the 
Court to se l l certain property forming part oi the subject-matter of a 
trust of w h i c h h e a l l eges h e is the trustee. 
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A p r e h m i n a r y object ion w a s taken to the appeals" be ing heard on the 
ground that t h e pet i t ions of- appeal h a v e not been s tamped, and the 
appel lant had not de l ivered to the Secre tary of the Distr ict Court t o g e t h e r 
w i t h h i s pet i t ions of appeal the proper s tamps for the decree or order of 
t h e S u p r e m e Court and certificate in appeal , as required b y Part II. of 
S c h e d u l e B of the S t a m p Ordinance w h i c h contains the dut ies o n L a w 
Proceedings . 

T h e appel lant contended that under sec t ion 116 (3) o f the Trus t s 
Ordinance the proceedings in i t iated b y a pet i t ioner w e r e o n l y l iab le t o a 
s tamp d u t y of Rs . 10. 

A t the c lose of t h e argument at w h i c h the A t t o r n e y - G e n e r a l w a s 
represented, as the quest ion affected the revenue , w e in t imated t h a t 
w e upheld the object ion and that a wr i t t en j u d g m e n t w o u l d b e d e l i v e r e d 
later. 

I a m of opinion that the appellant's content ion is an untenab le one . 
Sub-sect ion (3) of sec t ion 116 of the Trusts Ordinance enacts as f o l l o w s : 
" A l l pet i t ions presented in any Court in any proceeding u n d e r th i s 
Ordinance shal l bear a s tamp of t e n r u p e e s " . 

There is noth ing in this sub-sect ion from w h i c h it cou ld be inferred 
that t h e s tamp duty payable on proceedings in i t iated b y a pe t i t ion i s 
l imited to a s tamp of Rs. 10. 

On the other hand sub-sect ion (1) of that sect ion prov ides that a l l 
act ions and all proceedings, w h i c h w o u l d inc lude proceedings ini t iated 1 

b y a pet i t ion, shal l be governed by the e n a c t m e n t s and rules re la t ing t o 
Civi l Procedure for t h e t i m e be ing in force. Ber tram C.J. in the case of 
Sathasivam v. Vaithianathan1, w a s of Opinion that this sub- sec t ion b r o u g h t 
" i n t o operat ion t h e genera l provis ions of t h e S t a m p Ordinance w i t h 
regard to legal proceed ings" . Th i s opinion is, I think, appl icable t o 
all proceedings w h e t h e r ini t iated b y pet i t ion or o therwi se . 

Mr. Obeyesekere , w h o represented the A t t o r n e y - G e n e r a l , arr ived at 
the s a m e result in a different w a y . Hi s argument , short ly s tated, w a s 
that by the t erms of sect ion 116 ( 1 ) , a pet i t ion of appeal in act ions a n d 
proceedings under the Trusts Ordinance w a s an appeal in a c iv i l p r o 
ceed ing w h i c h b y sect ion 4 of the S t a m p Ordinance , No . 22 of 1909, w a s 
chargeable w i t h duty. Sect ion 4 provides—I quote' t h e re l evant p a s s a g e — 
that e v e r y document m e n t i o n e d in Part II. of the S c h e d u l e " shal l b e 
chargeable w i t h duty- of the a m o u n t indicated in that S c h e d u l e as t h e 
proper d u t y ", and Par t II. of the S c h e d u l e prov ides that e v e r y pe t i t i on 
of appeal shal l be chargeable w i t h duty according to the c lass of the case 
in w h i c h it is filed. 

W h i c h e v e r w a y one looks at the mat ter there can, I think, b e n o 
doubt that t h e pet i t ions of appeal filed in this case w e r e chargeab le 
w i t h s tamp duty and the appel lant w a s b o u n d to de l iver to t h e Secre tary 
of the Court w i t h h i s pet i t ions of appeal t h e neces sary s tamps for t h e 
d e c r e e or order of this Court a n d certificate in appeal . 

I t i s n o w set t led l a w that w h e r e t h e neces sary s tamp duty has not b e e n 
paid t h e appeal should b e d ismissed . I n t h e case of Hurst et al. v. The 
Attorney-General,3, t h e appeal w a s d i smissed as it has not been proper ly 
s tamped. In the case of The Attorney-General v. Karunaratnea 

1 (1022) 24 N. L. R. 94. 1 4 C. W. R. 265. 
3 (1935) 37 X. L. R. 57. 
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Divisional Court held that failure to deliver, together with the petition of 
appeal, stamps for the decree of the Supreme Court and the certificate in 
appeal is a fatal irregularity. 

Counsel for the appellant brought to our notice that it was the practice 
in the District Court of Jaffna in proceedings under the Trusts Ordinance 
to stamp only the petition. The appellant is not entitled to indulgence 
on this ground as the practice which appears to have prevailed in the 
District Court of Colombo at one time was condemned by Bertram CJ. 
in the case of Sathasivam v. Vaithianathan (ubi supra). 

I accordingly dismiss the appeal. As the appeals were considered 
together and the respondents did not incur two sets of costs I am of 
opinion that the appellant should pay the respondents one set of costs. 

We are indebted to Mr. Obeyesekere, who represented the Attorney-
General, for the assistance he gave us at the argument of the preliminary 
objection. 

HEARNE J.—I agree. 
Appeal dismissed. 


