
B A S N A Y A K E , A .C .J .—Nandarama v. Sathanapala 4 4 5

1 9 5 5  P r e v e n t : B asnayake, A .C .J., and Pulle, J.
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S .  C . 8 5 — D . G. M a t a r a , 2 1 ,1 2 8

Buddhist Ecclesiastical Late— Viharadhipaii—Renunciation of office.

A bhikkhu who is Yihnradhipati of a  temple is entitled to renounco his office 
o f Yihnradhipati.

N ot only may a pupil who succeeds to the office of V'ihaiadliipafi by v irtuo  
o f being the senior pupil of his tu tor renounco his office, but also a jun ior pupil 
nom inated by his tutor as his successor is free to renounce his right.

« / \ .P P E A L  from a judgm ent o f  th e  D is tr ic t  Court, M atara. ■

I I .  IF. Jayeu-ardene, Q .C . , .  w ith  I J. R a n a s in g h e ,  for th e  P la in tiff-  
A p p elJa n t.

N .  E .  Weerasooria , Q .C .,  w ith A .  F .  W i je m a n n e ,  for th e  D e fen d a n t-  
T tesp on dcnt.

-J u ly  12, 1955. B a sx a y a k e , A .C .J .—

T h is  is an  action  by M alim boda N an d ara iu a  (hereinafter referred to  a s  
t h e  a p p e lla n t), th e  senior pupil o f  th e  la te  G odagam a J in aratan a , a g a in s t  
.A k urugod a  R athanapala  (hereinafter referred  to  as th e  resp on d en t), t h e



4-10 BASNAYAKE,. A .C .J.— Xaiularama v. Jtalhanapala

sen ior pupil o f  the la te  J lu ru n g a sy a y e  Sum ana, praying th a t h e b e declared', 
th e  V iharadhipati o f ,t h e  tem p le  k now n  as O gaspe V ihare (hereinafter- 
referred to  a s O g a sp e)a n d  th a t  h e  b e p laced  in  possession  th ereo f. T h e-  
ap p ellan t claim s th a t  on e T a lgahagod a  D ham m adara was th e  orig in a l. 
V iharadhipati o f  O gaspe, and  In du ru kaw a V ihare (hereinafter referred  t o 
ns Indurukaw a). T he form er w as th e  larger o f  the tw o  and b etter en d ow ed , 
th an  th e  la tter. D ham m adara  had  tw o  pupils, G odagam a J in a ra ta n a ,. 
a lso  know n as E h adu god a  J in a ra ta n a ,. and  M urungasyaye S u m a n a .’ 
O f these tw o  Sum ana w as th e  sen ior , h av ing  been ordained on  th e  sam e-  
d a y  but before J in ara tan a . D h am m adara died on  28th  O ctober, 1914 ,. 
a t O gaspe. S h ortly  before h is d eath  h e execu ted  a deed  N o ..  2432  o f  
2nd April, 1914. w hich  for th e  purposes o f  th is  action  is m arked  P I .  In  
th a t  in stru m ent D ham m adara  aftc-r recitin g  how  he su cceeded  to  th e  
office o f  V iharadhiw nsi o f  O gaspe and Indurukaw a and exp ressin g  his- 
de.sirc to  nom inate J in a ra ta n a  as h is successor s ta te s—

I, th e  aforesaid  T a lgah agod a  D ham m adara T h erim nanse, clo- 
hei-eby ap poin t m y  ow n pup il G odagam a Jinaratana Unnanse-- 
to  be the Adikari. a fter  m y  d em ise o f O gaspe Vihare (here fo llo w s a- 
descrip tion  o f  th e  v ih are  an d  it s  grounds) and also o f  Indurukaw a- 
Vihare (h e ie  fo llow s a  d escrip tion  o f  the vihare- and it s  grou n d s). 
F urther th a t th e  aforesa id  G odagam a J in aratana T herunnanse-  
shall en joy  th e  in com e o f  th e  aforesaid  prem ises in  accordance v/ith  
th e  rules and regu la tion s la id  dow n in  the Y inaya and sh a ll sp en d , 
for the repairs, u pk eep  and im p rovem en ts o f  th e  aforesaid  Vi hares ; 
should  assist w ho is  p resen tly  m y  pup il Ifu ru n g a sy a y e  Sum ana- 
U nn anse to  p rosecu te  h is s tu d ie s  financially  ; and also  p erm it h im  
to  reside a t O gaspe T em p le

D ham m adara d ied  on 28th  O ctob er,. 1914 .. Im m ed ia te ly  a fter  his- 
d eath  d ispu tes arose b etw een  J in ara tan a  and Sum ana. P arties in te re sted  
in  th e  w elfare o f  th e  tem p le  appear to  have brought ab ou t a se ttlem en t-  
o f  th o se  d isputes. T h a t se tt le m e n t is recorded in  th e  d ocu m en t D l l  
w hich  is se t  out below  ;•

:: T he w riting a tta ch es  to  th e  list bearing th e  d a te  1 1th N ovem ber,. 
1914

“ On th e  23rd Ja n u a ry , 1915, a t O gaspe V ihare, the. tru ste e s  o f  
th e  said  V ihare and  D . C. W iratu nga R-alaham y, P res id en t o f  th e  
D istr ic t C om m ittee, h a v in g  m et th e  d ispu te th a t ex isted  b etw een  
M urungasyaye Sum ana T h erunnanse and E hadugoda J in a ra ta n a  
Therunnanse w as se tt le d  there :

M u n m gasyaye  S u m an a  T h erunnanse shall reside and be in  charge- 
o f  O gaspe V ihare.

E hadugoda T h erun nan se sh a ll reside and be in charge o f  In d u ru -  
kaw a V ihare.

. T h at th e  p riests  resid en t thereon  sh a ll h a v e  th e  right to  m a k e  
u se o f  th e  produce an d  in com e o f  th c .sa id  tw o.V ihare; in  a reasonable^
m anner.
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T h .it 3 Iu ru n gasyaye Suinana Therunnanse a s c h ie f  sh a ll in  th e  
k now in g  o f  th e  tru stee  in  charge o f  the viharc p ro te c t  th e  good s e tc . 
m en tion ed  in  th is  lis t

In  d erogation  o f  th e  se ttlem en t o f  23rd Jan uary , 1915, an d  w ith o u t  
m ak in g even  a reference to  it , Jinaratana by a deed  d a ted  Ct-h N ovem b er, 
1915, ap p o in ted  M unam alpe Pem ananda another p u p il o f  D ham m adara to  
m anage In du ru kaw a c la im ing th a t he did so  because it  w as d ifficu lt to  
m anage both  O gaspc an d  Indurukaw a. A fter recitin g  th e  particu lars- 
in  P I  and exp ressin g  J in ara tan a’s  desire to  ap p o in t P em an a n d a  as 
Y iharadhiw asi o f  In du ru kaw a, th e  instrum ent p roceeds a s  fo llow s :

i : I , th e  aforesa id  Godagam a Jinaratana T herun n an se because o f  
th e  r igh t d ev o lv ed  on  m e by the aforesaid deed  N o . 2432 and  on  
b eh a lf o f  th e  person  w ho assigned that right and  on  b eh a lf  o f  m y s e lf ’ 
w ho exercise  it  do hereby appoint th e  aforesaid  M unam alpe P e m a 
n and a  T h erun nan se to  carry on the m anagem ent an d  ad m in istra tion  
su bject to  and  in  accordance w ith  tho cond itions and  in  th e  m anner  
la id  dow n  in  th e  aforesaid  docum ent o f  th e  p rem ises called and  
know n as In du ru kaw a Yiharastana and all fru it trees, im age h ouse, 
resid ing p rem ises e tc . appertaining thereto and to  be th e  ch ie f  in cu m 
b en t o f  th e  aforesa id  Indurukaw a Viharc (here fo llow s a s ta tem e n t  
o f  th e  boundaries) ” .

T hereafter, J in ara tan a  continued  to  live a t Indurukaw a and Su m ana  
a t  O gaspe. Sum.-ma d ied  in  1927 aged 50  and th e  resp ond en t, Ids p u p ils  
succeeded  to  th e  m anagem ent, o f  Ogaspe. S om e t im e  a fter  S u m an a’s- 
d eath , J in ara tan a  w ho was liv in g  a t Indurukawa c a m e  t o  reside a t  O gaspe  
and con tinu ed  to  liv e  th ere  w ithou t a n y  ob jection  from  th e  resp ond en t  
till h is d eath  on  3th  N ovem ber, 1949. a t the age o f  71. I t  is  a lleged  
th a t J in a ra tan a  le ft  Indurukaw a after th e  death  o f  S um ana  in  order to- 
escap e ill-trea tm en t by  P em ananda, to  whom  h e had in  1915, by the deed  
ab ove referred to  transferred  the m anagem ent o f  th a t  tc-mple.

T he learned D is tr ic t  Ju d ge , after exam in ing th e  ev id en ce both  oral- 
and docu m entary , d ism issed  the appellan t’s a ction  h o ld in g  th a t from  
th e  tim e o f  th e  d eath  o f  D ham m adara, Sum ana had  a c ted  as V iharadhi- 
p ati o f  O gaspe and  th a t  J inaratana, when he en tered  in to  th e  agreement- 
D 1 1, w aived  and abandoned  w hatever rights he g o t  on  P I  to  O gaspe and  
th a t sin ce  th e  death  o f  Sum ana the respondent has acted  as th e  V ihara- 
d hip ati o f  th a t  V iharc.

Tire p resen t ap peal is from  th a t decision. L earned  C ounsel for th e  
ap pellan t has argued w ith  force th a t under our law  accord in g  to  th e  ru le  
o f  s i s s y a n u  s i s s y  a  p a v a m  p a ra icu  the senior pupil su cceed s th e  tu to r  unless- 
th e  tu tor n om in ates an oth er pupil to  succeed him  and  th a t w here there is a  
nom in ation  b y  th e  tu to r  th e  co-pupils have no  pow er to  v a r y  th a t  n o m i
n ation , even  w ith  th e  con sent o f  th e  nom inated  p up il. W h ile  conceding" 
th a t  a  pupil w ho su cceed s to  th e  office o f  V iharadhipati b y  v ir tu e  o f  being" 
th e  senior p up il o f  h is  tu to r  m ay renounce h is office,, learn ed  C ounsel 
con ten d ed  th a t  a  p u p il nom inated  b y  his tu tor a s h is  su ccessor w as n o t  
free fo  renounce h is right-.

L earned C ounsel a lso  further contended th a t D l l  is  o f  n o  effect in  law" 
even  thou gh  J in a ra ta n a  had  consented  to  it  an d  did- n o t  op erate as a- 
varia tion  o f  th e  nom in ation  m ade by  D ham m adara.
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N o n e  o f  th e  authorities c ited  b y  C ounsel su pp ort th e  proposition  h e  
w as seek in g  to  establish . T here is  n o th in g  in  th e  V in aya or th e  decisions  

. o f  th is  Court which forbids a b h ik kh u  from  renouncing his r igh t to  th e  
.m a n a g em en t o f  a vihare. . 1 .

T o  h o ld  th at a bhikkhu is n o t free to  renoun ce th e  office o f  Y’iharadhi- 
-p a ti u n d er any circum stances and  th a t  h e  is  bound to  hold th a t office 
w h eth er  h e  likes it or not w ould  b e  go in g  cou n ter to  the fun dam en tal 

.c o n c e p ts  o f  th e  V inaya.

I t  w ould  be appropriate in  th is  co n n ex io n  to  refer to  th e  w ords o f  
.■Bertram C .J. in  the case o f  S a r a n a n k s K i  U n n a n s e  v. In d a jo l i  U n n a n se  1 

B u t  w h en  we are dealing w ith  ecc les ia s tica l property , a region in  w hich  
w e arc enforcing sim ply th e  ecc lesia s tica l la w  based  upon th e  orig inal 

. a u th o r ita tiv e  tex ts  developed b y  re lig ious cu stom s, w e ought n o t to  recog 
n ize c la im s and transactions w hich  are in  their  term s or in  their natu re  

i in c o n s is te n t w ith (lie fundam enta l p rin cip les o f  those te x ts  and th o se  
• cu sto m s U nder our law a person  is  free to  renounce a r ig h t2.

U p o n  J in aratana’s renunciation  o f  h is  r ig h t to  Ogaspe even i f  th e  docu- 
i m en t D l l  did not m ention  S um ana  as th e  V iharadhipati o f  that tcuinm  
h e w o u ld , b y  virtue o f  his being D h a m m a d a ra ’s  senior pupil, h ave becom e  
th e  V ih aradhip ati as .Tinaratana had  n o  p u p ils a t  that time.

J in a ra ta n a ’s renunciation o f  w h a tev er  r igh ts he had to  O gaspe b y  
v ir tu e  o f  P I  is  valid  not on ly  accord in g  to  ecclesiastical law  but a lso  

.a cco r d in g  to  the com m on law .

T h e  v iew  ire have taken  is in  accord  w ith  th e  decision o f  th is  C ourt 
in  th e  case  o f  P u n m n a n d a  v. l l e l i v i l i y e  S o r a tk a  3.

W e therefore hold th a t J in a ra la n a ’a surrender o f  w hatever rights he  
• o b ta in ed  under th e  deed ex ecu ted  b y  h is tu to r  D ham m adara w as v a lid  
.a n d  e ffec tu a l and that as J in a ra ta n a  h a d  no pup il a t the tim e, S um an a  
as th e  senior pupil o f  D h am m ad ara  r ig h tfu lly  becam e V iharad hipati 
o f  O gasp e and that the respondent a s th e  p up il o f  Sum ana was en titled  to  

'b e  V ih arad h ip ati o f  that V ihare.

T h ere were tw o other mat tors w h ich  w ere raised at the trial. T h ey  arc—

(a )  w hether the decree in G. R . M atara N o . I3 ,99S, an action  by Su m ana
against D on  T hcdias W im alagn nasckera , trustee o f O gaspe, 
and Jinaratana cla im ing th e  prod uce o f  certain  lands and  for  
m aintenance, operated  as res j u d i c a t a  betw een  th e  ap p ellan t  
and  the respondent, and,

(b)  w heth er the appellant w as barred  b y  th e  Prescription  O rdinance
from  m aintain ing th is actio n .

I n  th e  m atter referred to  at (a) a b o v e , W im alagnnasckera filed an sw er  
■ that J in aratana  w as the ch ie f in cu m b en t o f  th e  tem ple and w as in  p o sse s
s i o n  o f  th e  property. T he ease w as se tt le d  b y  consent. The m a teria l 
sp a rt o f  the decree lea d s—

“ I t  is  ordered and d ecreed  o f  co n sen t th a t the p la in tiff b e a n d  
h e  is  hereby declared th e  c h ie f  in cu m b en t o f  Ogaspe V ihare a t  
.M alim boda

'  20 -V. h it. OS-5 ul 391. 5 l'oe! M . 1, T il 4, •>. 22.
’ ; /  .Y. L. K. 372.
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T h e learn ed  D is tr ic t  Ju d ge held  th a t  th e  d ecree  operated  as “ res  

j u d i c a t a  ”  b e tw e en  th e  appellan t an d  th e  resp ond en t.

• O n th e  q u e stio n  of. prescription th e  learned D is tr ic t  J u d g e  held th a t  
th e  a p p e lla n t’s  a c t io n  w as barred b y  p rescrip tion  in  v ie w  o f  the decision  
o f  th is  C ourt in  th e  case o f  P r e m a r a tn e  v. I n d a s a r a  *. A s w e have held  
th a t  S u m a n a  w a s th e  rightfu l V iharadhipati o f  O gaspe th e  questions of"  
res  j u d i c a t a  an d  prescrip tion  need n o t b e d iscussed  for th e  purposes o f  th is -  
J u d g m en t.

T h e  a p p ea l is  d ism issed  with costs.

P i -l i.e , J .— I  agree.
A p p e a l  d ism issed .


