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[IN THE PRIVY COUNCIL..] 
1937 Present: Lord Thankerton, Lord Alness , and 

Sir Lancelot Sanderson 
S A B A P A T H I v. H U N T L E Y . 

Defamation—Charge of negligence and incompetence against Medical Officer— 
Letter to Director of Medical and Sanitary Services—Communication 
to Chairman of- Planters' Association—Publication of proceedings of 
Association in the Press—Defence of privilege—Plea of justification as 
defence—Public benefit—Roman-Dutch law. 
The plaintiff, a Government Medical Officer, sued the defendant to 

recover damages for alleged defamatory statements made by the defend­
ant in a letter-written by him to the Director of Medical and Sanitary 
Services complaining of the negligence and incompetence of the plaintiff 
in the medical treatment received by him and his wife. The statements 
were repeated at an interview with the Director on a subsequent date. 

A copy of the letter was also sent by the defendant to the Chairman 
of the Planters' Association and was read at a meeting of the Association, 
at which several members expressed themselves in strong terms .on 
plaintiff's conduct and a resolution was passed endorsing the terms of 
the letter. 

A report of the proceedings and the terms of the letter were published 
in the public newspapers. 

Held, that the statements made at the interview with the Director of 
Medical and Sanitary Services were made on a privileged occasion but 
that they were made maliciously. 

Held, further, that the statements made in the letter to the Chairman 
of the Planters' Association were not privileged. 

^ ^ P P E A L from a judgment of the Supreme Court 1 . 

* December 21, 1937. De l ivered by LORD ALNESS.— 
This is an appeal from a judgment and decree of the Supreme Court 

of the Island of Ceylon, dated March 9, 1936, w h i c h set aside a judgment 
and decree of the District Court of Avissawel la , dated September 1, 1934. 
These judgments and decrees w e r e pronounced in an action for defamation, 
in w h i c h the appel lant w a s plaintiff, and the respondent w a s defendant. 
T h e Distr ict Court awarded the plaintiff a s u m of Rs. 10,000 as damages 
w h i l e the Supreme Court dismissed the plaintiff's action. 

T h e c ircumstances under w h i c h the present suit w a s brought, exc luding 
controversial matter , are as fo l lows : — 

T h e plaintiff i s a Bache lor of Medic ine and Master of Surgery of t h e 
Univers i ty of Madras, a Licent iate of the Royal Col lege of Phys ic ians , 
London , and a M e m b e r of the Royal College of Surgeons , England. H e 
w a s , at all t imes material to this action, employed as the Government 

' Dis tr ict Medical Officer in charge of the Government Hospital at Kara-
wane l la , and had b e e n in the service of the G o v e r n m e n t of Cey lon for a 
per iod of t w e n t y - t w o years or thereby. The defendant was , at all' 
mater ia l t imes, a m e m b e r of the Kelani V a l l e y Planters' Association, 
and t h e superintendent of the Vinc i t estate, w h i c h is s ituated at 
R u a n w e l l a in the Kelani V a l l e y District . 

O n January 26, 1933, the defendant and h is w i f e paid a visit to one 
Mr. D . S. Urquhart , the act ing superintendent of the Panawat te estate, 

1 37 N.L.R. 171. 
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w h i c h is some 16 mi l e s f rom the Vinc i t estate, and stopped the n ight 
w i t h h im. On t h e afternoon of January 27, 1933, the defendant and h is 
w i f e w e r e be ing dr iven home, in their car,, by a chauffeur, w h e n they 
w e r e invo lved in a serious accident. The car left the road, fe l l d o w n a 
deep slope, and overturned. The defendant and h is w i f e w e r e p inned 
underneath the car. A message w a s thereupon sent to Mr. Urquhart , 
w h o arrived in a short t i m e at the scene of the accident in his car. The 
defendant and his w i f e w e r e assisted into the car, and w e r e c o n v e y e d to 
t h e Karawane l la Hospital . On their w a y there, the car s topped at the 
plaintiff's bungalow, w h i c h is close to the hospital . T h e plaintiff w a s in 
his bungalow, and, be ing informed of the c ircumstances of the accident, 
h e directed the party in the car to proceed to the hospital . H e stated 
that he w o u l d fo l low them. B eds w e r e prepared w i t h all speed in the 
hospital for the reception of the defendant and his wi fe . T h e y w e r e 
assisted into the building, w e r e undressed, and w e r e put to bed. T h e 
act ing matron of the hospi ta l—Sister Cooper—was in charge of the 
w a r d to w h i c h the defendant and h is w i f e w e r e admitted. Af ter certain 
treatment by the plaintiff, w h o f o l l o w e d t h e m to the ward, h e left the 
defendant and his w i f e in charge of S is ter Cooper, and returned to h i s 
bungalow. The defendant and his w i f e decided not to go home , but to 
remain for the night in the hospital . 

N e x t morn ing—January 28—the plaintiff v i s i ted the defendant and 
h i s w i f e in the hospital . A t that t i m e the act ing matron, and a M e n d 
of the defendant, named Mr. Nico l l w h o had c o m e to v is i t them, w e r e in 
the room. The plaintiff v is i ted the defendant and h is w i f e again in t h e 
course of the afternoon of January 28. In so do ing h e w a s c o m p l y i n g 
w i t h a rule w h i c h required h i m to vis i t each pat ient in a p a y i n g w a r d 
t w i c e a day. 

On the morn ing of January 29, the defendant and his w i f e left hospita l 
and w e r e dr iven in Mr. Nicoll 's car to their home . On February 1, 1933, 
t h e defendant wrote and dispatched to the plaintiff a le t ter in the 
fo l l owing terms : — 

Vincit, 
1st February, 1933. 

The District Medical Officer, 
Karawanella Hospital, 

Dear Dr. Sabapathi, 
I will be grateful if you would let me have your own hospital bills as soon 

as possible for settlement as we sail so early. 
We are both very much better and grateful for the way in which we were 

looked after at Karawanella. 
Yours sincerely, 
(Sgd.) G. Huntley. . 

On February 7, 1933, the defendant had occasion to pay a bus iness 
v i s i t to Colombo, and h e w a s accompanied b y h i s w i f e . B y prior arrange­
m e n t w i t h Dr. de S i lva , a l ead ing special ist in the city, h e e x a m i n e d the 
defendant 's wi fe , and subsequent ly the defendant . It i s not un important 
t o observe that, in the course of h i s examinat ion , Dr. d e S i lva , e v e n at 
this date, did not d iagnose fractures e i ther in t h e case of the de fendant 
or h i s wi fe . On Dr. de Si lva's advice , h o w e v e r , bo th of t h e m w e r e 
X - r a y e d b y Dr. Gunawardene . H i s e x a m i n a t i o n revea led that bo th t h e 
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defendant and his w i f e had sustained fractures by reason of the accident. 
On t h e advice of Dr. de Si lva, the defendant and h is w i f e repaired to t h e 
Fraser Nurs ing Home, w h e r e they remained for 45 days, and w e r e treated 
by him. 

On February 13, 1933, w h i l e still in the Nurs ing Home, the defendant 
wrote and dispatched to Dr.. Briercliffe, the Director of Medical and 
Sanitary Services , Colombo, a letter in the fo l lowing terms : — 

13th February, 1933. 
The Director of Medical and Sanitary Services, 

Colombo. 
Dear Sir, 

I have to make a very strong complaint against the negligence and 
incompetence of the District Medical Officer at Karawanella. 

On Friday, the 27th ultimo, after a very severe car smash in Panawatte 
estate my wife and I and the driver were conveyed by Mr. Urquhart of 
Panawatte estate in his car to Karawanella Hospital neither of us being able 
to move. 

We arrived at the hospital at 8 P . M . and the District Medical Officer after 
a very perfunctory examination pronounced definitely that no bones were 
broken and without any suggestion whatever of an X-ray examination in 
Colombo put us in charge of the acting matron in the Paying Ward and 
actually intimated that we might leave on the following morning. 

We stayed two nights as my wife was too unwell to travel, the District 
Medical Officer making no examination of any sort during that period. 

On the 7th instant being able to walk slowly I took my wife who complained 
of severe pain in the shoulder into Colombo to see Dr. A. M. de Silva. 

He at once ordered an X-ray photo which not only disclosed a fractured 
arm but a fracture of the pelvis as well and in my own case a fracture below 
the shoulder. Dr. A. M. de Silva will I know be pleased to furnish 
full particulars. 

Mr. Urquhart of Panawatte estate can also corroborate my statement re 
District Medical Officer's treatment at Karawanella Hospital. 

I cannot too strongly condemn the attitude of the District Medical Officer 
whose one examination at night occupied only two or three minutes and 
thereafter took no interest in us whatever merely prescribing lead lotion 
and the usual liniment and leaving everything to the acting Matron. My 
driver was not even given an anti-tetanus injection though I insisted on it 
for ourselves. 

Both my wife and myself are amazed at such behaviour and hope you 
will take strong action in the matter. 

Yours faithfully, 
(Sgd.) G. Huntley. 

A copy of this letter w a s also sent by the defendant to Mr. S e l w y n , 
Chairman of the Planters ' Associat ion. This the defendant did wi thout 
g iv ing the plaintiff any opportunity of expla in ing or just i fying his conduct. 

• The letter referred to is the foundation of the plaintiff's c la im for 
damages in the present suit, in so far as it is based on libel. On February 
21, Dr. Briercliffe referred that letter to Dr. de Si lva for report. On 
February 23, 1933, at the annual general mee t ing of the Ke lan i V a l l e y 
Planters ' Associat ion at Colombo, the Secretary, under direct ion of the 
Chairman, Mr. S e l w y n , read the defendant's said letter to the meet ing. 
Severa l m e m b e r s of the association .expressed themse lves in strong terms 
regarding t h e plaintiff's conduct, and the association passed a resolution 
endorsing t h e t erms of. the defendant's letter. Al l this w a s done wi thout 
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g i v i n g t h e plaintiff a n y opportuni ty of b e i n g h e a r d i n h i s defence . T h e 
defendant's letter, as w e l l as a report of t h e d iscuss ion w h i c h ensued , 
and also the t erms of t h e resolut ion passed, w e r e publ i shed in s e v e r a l 
newspapers i n Ceylon . O n F e b r u a r y 25, Dr . d e S i l v a rep l i ed t o 
Dr. Briercliffe's le t ter of February 21. O n F e b r u a r y 27 t h e P l a n t e r s ' 
Associat ion c o n v e y e d to Dr. Briercliffe the t erms of the reso lut ion passed 
b y t h e m at the ir meet ing . On March 1, the plaintiff w r o t e to Dr. Br ier­
cliffe, expres s ing h i s surprise at t h e pub l i shed report of t h e proceed ings 
of the association, and deta i l ing the c i rcumstances re la t ing to h i s treat-
merit of the defendant and h i s w i f e . O n March 10, t h e plaintiff w r o t e 
a further let ter to the Provinc ia l Surgeon , at S a b a r a g a m u w a , w h o w a s 
h i s immedia te superior, and the official ch an ne l of c o m m u n i c a t i o n w i t h 
Dr. Briercliffe. 

On March 16, the defendant , not h a v i n g had a r e p l y t o h i s l e t t er f rom 
t h e Director of Medica l and Sani tary Serv ices , s ent h i m a reminder , a n d 
o n March 20 Dr. Briercl iffe w r o t e to the Secre tary of t h e K e l a n i V a l l e y 
P lanters ' Associat ion a l e t ter i n these t erms : — 

No. T. A. 1/398. 

Office of the Director of Medical and Sanitary Services, 
(P. O. Box 500), 

Colombo, 20th March, 1933. 

Complaint against Dr. Sabapathi, District Medical Officer, Karawanella. 
Sir, ' ' 

With reference to your letter dated 27th February, . 1933, and my letter 
No. T. A. 1/398 of 7th March, 1933, I have the honour to inform you that I 
have had the complaints made by Mr. Huntley carefully investigated. When 
he left the Karawanella Hospital on the 29th January, Mr. Huntley .appears. 
to have been satisfied with the manner in which he and his wife were cared 
for by Dr. Sabapathi since on 1st February he wrote the following let ter:— 
Dear Dr. Sabapathi, 

I will be grateful if you would let me have your own hospital bills as soon 
as possible for settlement as we sail so early. 

We are both very much better and grateful for the way in which we were 
looked after at Karawanella. 

Yours sincerely, • 
(Sgd.) G. Huntley. 

2. On 7th February, Mr. and Mrs. Huntley consulted a Surgeon of high 
professional standing in Colombo, who after a clinical examination advised 
that an X-ray examination should be made. I have communicated with 
this Surgeon, and he informs me that definite diagnosis of the underlying 
injuries in either patient was not possible without the aid of the X-ray 
examination. 

3. Dr. Sabapathi is of opinion that Mr. Huntley's letter of the 13th 
February is libellous, and he desires to take proceedings. I consider it is 
regrettable that the letter was publicly discussed at a meeting of your asso­
ciation on the 23rd February and published in the Ceylon Daily News on the 
24th February, before the allegations had been investigated. It appears to 
me that Mr. Huntley's allegations of gross neglect and carelessness against 
Dr. Sabapathi cannot be substantiated, but if a suitable apology were made to 
Dr. Sabapathi I should advise Government not to allow Dr. Sabapathi to 
resort to legal action. 
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4. In the second paragraph of your letter referred to above you state 
" that this would not appear to be an isolated case as during .the discussion 
several other cases were mentioned which would rather point to the complete 
lack of interest of this officer in his duties, and my association felt that they 
must ask you to make a full inquiry into the whole matter and take the 
necessary action". I shall be obliged if you will bring these or similar cases 
to the notice of the Provincial Surgeon, Sabaragamuwa. 

I am, Sir, 
Your obedient Servant, 

(Sgd.) R. Briercliffe, 
Director of Medical and Sanitary Services. 

The Hony Secretary, 
Kelani Valley Planters' Association, 

Dabar estate, Deraniyagala. 
O n Apri l 7, 1933, the defendant, at an in terv iew which he had w i t h 

Dr. Briercliffe, m a d e the fo l lowing s tatements to h i m : — (1) that the 
plaintiff on January 27 had e x a m i n e d the defendant and his w i f e w h i l e 
t h e y w e r e stil l in the car, and (2) that the examinat ion in each case lasted 
only half a minute or so. These s ta tements form the basis of the plaintiff's 
c laim for damages , in so far as s lander is concerned. On Apri l 8, 1933, 
t h e Director of Medical and Sanitary Serv ices w r o t e a le t ter to t h e 
Povinc ia l Surgeon, Sabaragamuwa, in these terms : — 

No. T. A. 1/398. 
Office of the Director of Medical and Sanitary Services, 

(P. O. Box No. 500), 
- Colombo, 8th April, 1933. 

Complaint against Dr. Sabapathi, District Medical Officer, Karawanella. 
Sir, 

With reference to your endorsement R 483 of 15th March, 1933, I have 
the honour to inform you that a deputation consisting of the Chairman, 
Kelani Valley Planters' Association, Mr. Nicolls and Mr. Urquhart together 
with Mr. Huntley, discussed with me the case of Mr. and Mrs. Huntley, on the 
7th instant. 

Certain of their statements do not agree with the third paragraph of 
Dr. Sabapathi's letter of the 1st March. Mr. Huntley stated and Mr. Urquhart 
confirmed what he said, that Dr. Sabapathi examined Mr. and Mrs. Huntley 
while they were still in the car. 

During this examination Dr. Sabapathi felt and moved their arms and 
assured them that no fractures were present; and the examination in each 
case, lasted only half a minute or so. The patients were afterwards assisted 
to get out of the car and into the Paying Ward in order that they might be 
given injections of anti-tetanus serum. Mrs. Huntley then said she was 
unable to go further and Mr. Huntley suggested that they should stay the 
night there. There was one bed in the ward and another bed was brought 
for Mr. Huntley. When the patients were in bed and some of their clothing 
had been removed, Dr. Sabapathi again examined them but this time he 
looked only for cuts and bruises and did not touch or re-examine the arms or 
shoulders of their patient for fractures. They consider, therefore, that 
Dr. Sabapathi did not make a sufficiently careful or reasonable examination 
on which to give the definite assurance (which he repeated on several occasions) 
that no bones were broken. As these statements conflict with Dr. Sabapathi's 
account, I shall be obliged if you will request Dr. Sabapathi to explain the 
discrepancies. 

I am, Sir, 
Your obedient Servant, 

(Sgd.) R. Briercliffe, 
The Provincial Surgeon, Director of Medical and Sanitary Services. 

Sabaragamuwa1 Province, 
Ratnapura. 
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The plaintiff on Apri l 15 w r o t e the fo l lowing le t ter to the Prov inc ia l 
S u r g e o n : — 

The District Hospital, 
The Provincial Surgeon, Sabaragamuwa, Karawanella, 15th April, 1933. 

Ratnapura. 
Sir, 

Referring to your T 1585 of 10th April, 1933, and of D. M. & S. S.'s T.A. 1/398 
of 8th April, 1933, I have the honour to submit the following : — 

1. The statement in para. 3 of my letter of 1st March, 1933, is a correct 
account of what transpired on the evening of the 27th January last. 

2. There was no examination of Mr. or Mrs. Huntley by me when they 
were in the car. The statement that I examined them in the car is not true. 

3. There was a careful and complete examination of Mr. and Mrs. Huntley 
after they were put in beds in the ward. That the examination and treatment 
given to them left nothing to be desired is shown by the letter written to m e 
by Mr. Huntley himself on 1st February, 1933, when the facts were fresh -in 
Mr. Huntley's mind and when there was no reason for him to state anything 
but the truth. 

4. After examining the patients with due diligence, I immediately 
recorded in the bed head tickets of both the patients, the injuries, and other 
particulars which I observed and put in writing my opinion in both the bed 
head tickets as follows :— 

" No evidence of fracture ". 
5. I expressed the same opinion orally to the patients. 
6. I annex herewith copies of three statements for your information as 

to what transpired that evening. 
1 am, Sir, 

Your obedient Servant, 
(Sgd.) C. Sabapathi, 

District Medical Officer, Karawanella. 
A p p e n d e d to t h e plaintiff's le t ter w e r e three s w o r n s t a t e m e n t s b y t h e 

act ing matron of t h e hospital , and t w o other w i t n e s s e s , n a m e d D e L a 
Harpe and Hass im. 

On D e c e m b e r 21, 1933, the plaintiff, h a v i n g obta ined the n e c e s s a r y 
permiss ion, field the present sui t against the defendant , the de fendant 
filed an answer , and certa in i s sues w e r e adjusted for t h e trial. T h e case 
w a s heard b y Mr. V y t h i a l i n g a m , t h e Distr ict J u d g e of A v i s s a w e l l a , w i t h o u t 
a jury , and he , o n S e p t e m b e r 1, 1934, i s sued j u d g m e n t i n f a v o u r of t h e 
plaintiff. H e accepted h i s e v i d e n c e and that of h i s w i t n e s s e s as true . 
H e d isbe l ieved the defendant and severa l w i t n e s s e s w h o m h e h a d adduced . 
H e he ld that the defendant 's p l ea of justif ication w a s not m a d e out. 
T h e learned J u d g e further he ld that the defendant ' s c o m m u n i c a t i o n to 
the Planter 's Assoc iat ion w a s not m a d e u p o n a pr iv i l eged occasion, but 
h e also he ld that if, contrary t o h i s opinion, i t w a s a p r i v i l e g e d occas ion, 
t h e defendant w a s actuated b y mal i ce in m a k i n g the c o m m u n i c a t i o n . 
T h e defendant appealed to the S u p r e m e Court of Cey lon , and they , o n 
N o v e m b e r 28, 1934, susta ined the appeal and d i smissed t h e plaintiff's sui t . 
T h e S u p r e m e Court he ld that t h e defendant 's p lea of just if ication had b e e n 
establ ished. T h e y further held, agree ing w i t h the trial Judge , that t h e 
communica t ion of the plaintiff's l e t t er to t h e P lanter ' s Assoc ia t ion w a s 
not in the c ircumstances m a d e on a pr iv i l eged occasion, but, differing 
from the trial Judge , that t h e c o m m u n i c a t i o n w a s not m a l i c i o u s l y made . 
F r o m that j u d g m e n t th i s appeal h a s b e e n t a k e n b y t h e plaintiff to H i s 
Majesty in Council . 
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There is no dispute b e t w e e n the part ies that the wr i t t en and verbal 
s tatements attributed by t h e plaintiff to the defendant w e r e m a d e b y him, 
n o r is there any dispute that those s tatements w e r e in the one instance libel­
l o u s and in the other instance s landerous and actionable, un less t h e y w e r e 
proved to be true or w e r e wr i t ten and spoken on privi leged occasions 
w i t h o u t malice. The first quest ion w h i c h arises accordingly is—has t h e 
defendant's plea of justification been made out ? The trial Judge in 
rep ly to that quest ion said—No. The Supreme Court said—Yes. 

It appears to their Lordships that the defendant, in seek ing to establish 
h i s p lea of justification, is confronted by certain init ial difficulties, w h i c h 
are certainly grave, and w h i c h m a y prove to b e insurmountable . 

(1) The es tabl i shment of the defendant's p lea involves the reversal 
of the judgment of the trial Judge, w h o saw and heard the witnesses , 
and w h o w a s thus in a superior posit ion to that of the Appeal Court, in 
j u d g i n g of their demeanour and credibil i ty on a pure quest ion of fact. 
T h i s is at all t imes a difficult enterprise for a l i t igant to undertake. (Cf. 
Powell v. Streaiham Manor Nursing Home1.) Moreover the Judge of 
first instance in this case, despite s o m e slips w h i c h h e made in disposing 
o f the case—and these , in the c ircumstances , are not surprising—and 
w h i c h w e r e qui te properly emphas ized b y t h e defendant's counsel , has 
"written a careful and painstaking judgment , w h i c h is deserving of full 
consideration and respect. 

(2) The s ta tements m a d e by the defendant in his le t ter to the Planters ' 
Assoc ia t ion and at h i s in terv iew w i t h Dr. Briercliffe, regarding the 
plaintiff's incompetence and neg l igence are antecedent ly improbable. 
I t m u s t be r e m e m b e r e d that their Lordships are concerned w i t h a res­
ponsible public official, w h o had b e e n for 22 years in Government service, 
a n d against w h o m in the past no suggest ion of inattention, far less of 
incompetence and negl igence , had been made. Moreover the plaintiff, 
on the occasion in quest ion, w a s deal ing w i t h a European planter as a 
patient , w h o , to t h e k n o w l e d g e of both parties, had sustained a serious 
a c c i d e n t ; and it i s in ev idence that m e m b e r s of the Planters ' Associat ion 
are not s low to m a k e complaints of medica l inattention on the smal lest 
provocation. F ina l ly , under this head, there is a complete absence of 
m o t i v e or exp lanat ion suggested by the defendant to account for the 
lapse from care and skil l on the part of the plaintiff w h i c h is attributed 
t o h im. 

(3) Aga in , t h e s w e e p i n g character of t h e al legat ions m a d e b y t h e 
defendant in his l e t ter to Dr. Briercliffe, and at h i s subsequent interv iew 
w i t h h im, prima facie render t h e m difficult to justify. Incompetence , 
neg l igence , lack of interest—all these are attributed, by the defendant 
t o t h e plaintiff. Whether these a l legat ions b e general in their character, 
or are l imi ted to the occasion in quest ion—and their Lordships are disposed 
to take t h e latter v i e w — i t is mani fes t that t h e charges are hurtful and 
grave . T h e most significant c o m m e n t a r y u p o n them' is m a d e by the 
defendant himself , at t h e c lose of h i s letter, w h e n h e expresses the h o p e 
t h a t the Director w i l l take " strong a c t i o n " in the matter , and w h e n , 
in ev idence , h e said that h e hoped that a n incompetent m a n l ike the 
plaintiff should be r e m o v e d (record p. 3 9 ) . 

1 (1935) A. C. 243. 
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(4) Last ly , it is difficult to escape f rom the conc lus ion that t h e affirm­
ation of the defendant's p l ea of justification postulates , u p o n the plaintiff's-
part, not on ly perjury, but conspiracy as w e l l . For, if t h e defendant 
is right, not on ly the plaintiff, but N u r s e Cooper-^to w h o s e d e m e a n o u r 
a n d credibi l i ty as a w i t n e s s t h e trial J u d g e awards a h igh certif icate— 
D e L a Harpe and H a s s i m — w h o s e ev idence t h e trial J u d g e accepted as 
true—must be regarded as part ies t o a p lot t o bo ls ter u p t h e p la in t i f f s 
c la im, to dece ive t h e Court, and to frustrate t h e ends of just ice . O n t h e 
other hand, the m a i n w i t n e s s on the other s ide is the de fendant himself , 
and it is no t on ly chari table but indeed probable t o suppose t h a t t h e 
serious accident w h i c h h e sustained, w i t h i t s consequent shock, m a y 
h a v e t e n d e d to impair h i s recol lect ion of s o m e at l eas t of t h e e v e n t s 
w h i c h ensued . H e s tates in e v i d e n c e that " on s o m e points I a m qu i t e 
clear, and on other points I a m n o t " (p. 3 5 ) . 

Coming to c loser quarters w i t h t h e case, a n d s u r v e y i n g t h e e v i d e n c e 
adduced—and the ir Lordships m a y s a y that , in t h e c ircumstances , t h e y 
consider t h e m s e l v e s absolved from a m e t i c u l o u s e x a m i n a t i o n of i t—there 
are certa in inc idents w h i c h s e e m to afford a touchs tone hinc inde of the 
truthfulness of the w i t n e s s e s concerned. Their Lordships propose t o 
refer to t w o of these. 

The case for the defendant n o w i s that the plaintiff, on February 28, 
e x a m i n e d h i m and h is w i f e in t h e car before t h e y w e r e admit ted to t h e 
hospital , and that thereafter there w a s n o e x a m i n a t i o n of t h e m b y t h e 
plaintiff in the hospital . T h e S u p r e m e Court, in their judgment , it m a y 
be noted refer to the fact that t h e de fendant " f o r s o m e inexp l i cab le 
reason seems to h a v e pers is ted in say ing that there w a s no e x a m i n a t i o n 
in the w a r d at a l l " (p. 180) . T h e on ly w i t n e s s e s w h o depose to t h e 
e x a m i n a t i o n in the car are t h e defendant and h is fr iend Mr. Nicol l . O n 
that ev idence t w o pre l iminary observat ions m a y b e made . T h e first i s 
that it s e e m s prima facie improbable that the plaintiff should in the car 
conduct an examinat ion of his pat ients , in a n imperfect l ight, and in 
difficult c ircumstances , s ee ing that t h e y w e r e about to be admi t t ed t o 
t h e hospital ward , w h e r e a fu l l and sat isfactory e x a m i n a t i o n w o u l d b e 
possible. T h e second observat ion is this—that, t h e de fendant did n o t 
suggest , in is l e t ter of February 13, that an e x a m i n a t i o n b y t h e plaintiff 
i n the car had t a k e n place, and indeed did not sugges t it t i l l t h e i n t e r v i e w 
w h i c h h e had w i t h t h e Director of Medical and San i tary S e r v i c e s o n 
Apri l 7, 1933. It w o u l d appear t o b e a n afterthought . H o w e v e r that 
m a y be, the ir Lordships h a v e n o hes i ta t ion in preferring, in this regard— 
as the learned trial J u d g e d id—the e v i d e n c e of the plaintiff, H a s s i m and 
D e La Harpe to the e v i d e n c e of t h e defendant , w h o m o n th i s point, t h e 
trial Judge did not be l i eve , a n d t h e e v i d e n c e of Mr. Nicol l . It m a y be 
noted that Hass im and D e L a Harpe, in examinat ion- in-chie f , affirmed 
in t erms that there Was n o e x a m i n a t i o n of t h e de fendant and h is w i f e , 
b y the plaintiff in the car, and that t h e y w e r e not c r o s s - e x a m i n e d on that 
ev idence . If the a l leged e x a m i n a t i o n of the de fendant and h is w i f e in 
t h e car be, no t on ly an. afterthought, but an .untruth , then that conc lus ion 
cuts , in their Lordships' opinion, v e r y d e e p into t h e defendant 's case. 

B u t there is another and e v e n m o r e significant considerat ion, and 
that i s t h e ev idence afforded b y the b e d head t ickets . T h e s e are 
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contemporaneous records of the treatment received by the defendant and 
h i s w i f e as inmates of the hospital w a r d at the hands of t h e plaintiff. 
T h e bed t ickets w e r e filled in b y the secretary of the hospital, the acting 
matron , and the plaintiff. There is no suggest ion made that these 
t ickets are not bona fide, or that they w e r e subsequent ly tampered wi th , 
and t h e y m a y and indeed must be accepted at their face va lue . What 
d o they disclose ? T h e y disclose, contrary to the defendant's allegation, 
a course of normal, competent , and careful treatment of the defendant and 
h i s wife . T h e y disc lose—again contrary to the defendant's al legation— 
that the plaintiff's diagnosis was—not " no fractures "— but " no signs 
of fracture"—a v e r y different thing. T h e y disclose—contrary to the 
defendant's a l legat ion—that the plaintiff v is i ted the defendant and his 
w i f e on the morning of January 29 before t h e y left the hospital. In 
short, it i s not too m u c h to say, that, in their Lordship's opinion, the bed 
head t ickets are large ly destruct ive of the defendant's case. 

The ir Lordships n o w pass to consider briefly w h a t m a y b e t ermed the 
medica l aspect of the case. The pivotal charge w h i c h the defendant, 
in the end of the day, m a d e against the plaintiff is that h e fai led at the 
t ime to r e c o m m e n d the de fendant and his w i f e to undergo an X - r a y 
examinat ion . N o w their Lordships think it clear that, unti l an X-ray 
e x a m i n a t i o n of the defendant and h is w i f e w a s made in Colombo on 
February 7—an examinat ion w h i c h disclosed fractures in both cases— 
it had not occurred to the defendant to m a k e any charge against the 
plaintiff. Indeed his letter to the plaintiff, dated February 1, 1933, 
w h i c h has been already quoted, records marked improvement in the 
condit ion of the defendant and his wi fe , and expresses appreciation of 
a n d grati tude for their treatment by the plaintiff and his staff w h i l e in 
hospital . A n d in ev idence the defendant s t a t e s : "T i l l the fractures 
w e r e discovered, I thought that Dr . Sabapathi's examinat ion w a s an 
a m p l e one " (p. 4 2 ) . 

In any case, the charge w h i c h the Supreme Court has affirmed against 
the plaintiff, and upon the affirmation of w h i c h they regard his negl igence 
and incompetence to be established, w a s his fai lure to advise an X - r a y 
e x a m i n a t i o n of the defendant at the t ime (p. 186, l ine 36) . The pro­
posi t ion affirmed b y the Supreme Court w o u l d s eem to run thus—After 
a motor car accident, the at tending physic ian must advise resort to a 
radiologist , and, if h e omits to do so, h e displays both incompetence and 
neg l igence . The proposit ion is s imple in s t a t e m e n t but is not so s imple 
in solution. The ir Lordships th ink that, as stated b y the S u p r e m e Court, 
t h e proposit ion is far too w ide . A n X - r a y examinat ion, their Lordships 
apprehend, m u s t a l w a y s b e a quest ion of c ircumstances—depending, for 
e x a m p l e , o n t h e condit ion of the patient, the character of the injuries, 
a n d the accessibi l i ty of the apparatus. In this case, the defendant's 
leading and indeed only medical wi tness , Dr. de S i lva , in h i s report, dated 
February 25, 1933, s a i d : — 

"Taking into consideration the interval of time that had elapsed between 
the accident and the time of examination of the patients by me ( 1 1 days) it 
is difficult for one to pronounce an opinion as to their condition at the time 
o f the accident." 

T h e plaintiff's posit ion in the mat ter s e e m s to their Lordships to h a v e 
b e e n clear and consistent throughout . H e found, on examinat ion of 
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h i s patients , no ev idence of fracture. H e a l l o w e d t h e m t o go h o m e , 
ins truct ing t h e m to l e t h i m k n o w h o w t h e y progressed. H a d the ir pa in 
a n d other s y m p t o m s cont inued unabated foE a w e e k , h e w o u l d n o doubt 
h a v e advised an X - r a y examinat ion . W h e n , h o w e v e r , t h e plaintiff 
rece ived a le t ter from t h e defendant s tat ing that h e and h i s w i f e w e r e 
"much better," it is not surpris ing that h e conc luded that t h e w o r s t w a s 
past , or that assuming, as h e did, that t h e y w e r e carry ing out their 
a v o w e d intent ion of go ing to Europe, h e thought no m o r e of the matter . 
It is not unimportant to observe that no w i t n e s s adduced for t h e 
defendant affirmed in t erms that de lay for a w e e k , to awai t d e v e l o p m e n t s , 
before advis ing an X-ray examinat ion , rather t h a n advis ing such an 
e x a m i n a t i o n at once, per se const i tutes neg l igence or i n c o m p e t e n c e on 
t h e part of a prfysician. A n d y e t such i s t h e basis of t h e j u d g m e n t of the 
S u p r e m e Court against t h e plaintiff. 

Their Lordships are in these c ircumstances c learly of opinion that the 
defendant's p lea of justif ication fails . T h a t be ing so, the ir Lordships 
are absolved from considering the apparent ly difficult ques t ion of w h e t h e r 
according to R o m a n - D u t c h law, w h i c h obtains in Cey lon , the defendant 's 
s t a t e m e n t s w e r e not on ly true, but w e r e m a d e " for t h e publ ic benef i t". 
O n that quest ion the ex i s t ing l a w w o u l d appear, f rom the a r g u m e n t 
w h i c h their Lordships heard, to b e far from clear, and on i t the ir Lordships 
offer no opinion. 

I t o n l y remains to cons ider— 

(1) w h e t h e r the occasion on w h i c h the de fendant p e n n e d h is l e t ter 

to t h e Chairman of the Planters ' Assoc iat ion w a s pr iv i l eged , 

(2) If it was , w h e t h e r the de fendant acted mal ic ious ly in the matter , 

(3) w h e t h e r the s ta t ement s m a d e b y the de fendant to Dr. Briercliffe, 
at the in terv i ew of Apri l 7, 1933, w e r e m a d e on a pr iv i l eged 
occasion, and, if the occasion w a s pr iv i leged, w h e t h e r t h e 

s ta tements w e r e m a d e mal ic ious ly . 
(1) A g r e e i n g w i t h both Courts be low, their Lordships are of opinion 

that , in t h e c ircumstances disc losed in ev idence , t h e occas ion w a s not a 
pr iv i l eged one. 

(2) Their Lordships are further of op in ion—agree ing w i t h the tr ial 
Judge—that the defendant w a s actuated by mal i ce w h e n h e w r o t e the 
l e t t er in quest ion. H e m u s t h a v e k n o w n that i ts t e rms w e r e false . T h e 
f inding of t h e l earned J u d g e of first ins tance on t h e ques t ion of m a l i c e 
i s a finding in fact. T h e state of a man's mind , as has b e e n said, i s as 
m u c h a fact as the s tate of h i s d igest ion. The ir Lordships s ee no 
reason for dis turbing the finding of t h e trial J u d g e o n this ques t ion of 
fact . 

(3) Their Lordships are of opinion, agree ing w i t h t h e S u p r e m e Court, 
that the s ta tements m a d e to Dr. Briercl iffe b y the defendant , at the 
i n t e r v i e w of Apri l 7, w e r e m a d e o n a pr iv i l eged occasion, but , as a l ready 
indicated, t h e y are of opin ion that t h e y w e r e mal i c ious ly m a d e , and are 
there fore unprotected. 
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It w a s admitted by t h e defendant's Counsel that, Jn the event of the 
success of t h e plaintiff's appeal, h e did not desire to dispute the quantum 
of t h e damages awarded b y the trial Judge . 

, Their Lordships w i l l h u m b l y advise His Majesty that the plaintiff's 
appeal should b e a l lowed, the j u d g m e n t and decree of the Supreme Court 
set aside, and that the judgment of t h e tr ial Judge should be restored, 
w i t h costs h e r e and in the Courts b e l o w . 

Appeal allowed. 


