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1949 Present : Wijeyewardene C.J, and Basnayake J,

THINORIS DE SILVA, Appellant, and WEERASIRL etal.,
Respondents

9. €. 363—D. C. Galle, 35,91%

Will—Fidel commissum—Testator's devise o two sone—" After their death™ the
property to pass to ' their lawful children "—-14me ot which the properly
develved on the fidelconvnissaries—Disiributive interpretation of the word
* their V.

A testator devised u land to his two sons A and P. The will imposed a
prohibition against alicnation and further provided : (1) ©* In the event of the
death of either of my ssid two sons withont lawful issue I do horeby direct
that the survivor shall become entitled to the share of the one so dying ', (2)
* After their death their lawful children shall become entitled to the same
uhsolutely .

A died unmarriod and without children. It was contended that on A’s death
P boeamo entitled not absolutoly bus, under a fidei commissuns, only to a lifo
interest in A's half sharo,

Held, (i) that on the doeath of sither A or P the balf share given to the persen
80 dying would devolve absolutely on his lawful children ;

(i) that as A died without lawful children the half share devised to him
went to his brother P absolutely.

' -APPEAL from an order of the District Court, Galle,

Fl. V. Perera, K.C., with U. 4. Joyasundera, K.C., and Vernon Wije-
tunge, for plaintiff appellant.

N. B. Weerascoria, K.C., with H. A. Chandrasena and W. D. Quna-
sekere, for the intervenients respondents.

Cur. adv. vult.

October 11, 1949, WIISEYEWARDEWE C.J.—

One Don Frederick Weorasiri was the original owner of a land called
Medawatte. By Last Will Pl he devised his property to his two sons,
Ariyadasa and Piyatileke, subject to certain conditions. The Last

; Will was duly proved at his death. Snbsequently Ariyadasa died an-
i married and without children. By deed P2 of 1936 Piyatileke conveyed
! to the plaintiff the half sharc which, he alleged, devolved on him abso-
lutely on the death of Ariyadasa. The intervenients, who are the widow
and children of Pivatiloke, contested tho title of the plaintiff to this
land on the ground that, on tho death of Ariyadasa, Piyatileke became
entitled to that share subject to a fides commissum and that, therefore,
Piyatileke could transfer to the plaintiff only his life intorest in that half
share. The present appeal is from the judgment of the Digtrict Judge
upholding the contention of the intervenients.
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The clanses of P1 which have to be considered are clauses 8, 9, 10 an
12.

By clause 8 the testator devised to Arivadasa and Piyatileke his resic
ing land Medawatte and several other lands. By clause 12 he provide
that the devisees should have the right to enter into possession of ¢
these proportios and take the incomo only after the death of his wider

Clause 9—" In, the ovont of the death of either of my asid two s0
without lawful issue I do hereby direct that the survivor shy
beeome entitled to the share of the one so dying.”

Clause 10.—(a) *'1 hereby will and direcs that my said two sc
shall only have the right to enjoy the rents, issues and prof
derived from my residing land Medawatto and all the bui
ings thereon devised to them by clause 8 of the Will.”

(b) “ They shall not sell, gift, mortgage or otherwise alicnate
encumber the same or lease the same for any pariod exceod
two years at a time and ™

{c) “ After their death their lewful children shall become eontit
to the same absolutely.”

I have divided clanse 19 of the Will into paragraphs (2}, (b) and
for convenience of reference.

Now under clauses 8 and 12 Ariyadass and Piyatiloke would h
become euch entitled to an undivided haif share of Medawatte sub
to the life intorest of the widow of the testator. Under these cla
alone thero would have been no right of survivorship (vide section
tho Wills Ordinance). Then we get clause 9 which says that on
death of either Ariyadasa or Piyatileke without lawful issue the surv
shall become entitled to the share of the one so dying. If this el
stood by itself th: question would have arisen whether the Last'
ereated a fidei commissum in favour of the lawful issne. I[n other wi
if Ariyadasa had lawful issue and Ariyadasa transferred his shar
& third party, could the rights of that third party have been defe
by the lawful issue of Arivadasa cleiming that half share as fidoi
missaries on the death of Ariyadasa ? This is a matter on whict
views of Grotius and Bynkershook are opposed to the views of §
and van Lesuwon (Censura Forensis) as adopted in Steenkan
Marais?. The latter caso is however criticised by A, J. McGreg
volume 53 of the South African Law Journal (1936), page 265, a
also in conflict with the view expressod by Loe in his Introds
to Roman-Dutch law, fourth edition, page 380. Tt is elauso
the Last Will that puts the matter beyond any doubt in this easc

I shall now proceed to examine clause 10 in detail. Paragra)
shows that Ariyadasa and Piyatileke could only take the income
Medawatto ** devised by clause $ of the Will 7. ¥t will be note
the words usod in this paragraph are * devised by clause 8 of tho’
anl not * devised by clauses 8 and 9 of the Will . This pare
shows that Ariyadasa and Piyatileke were each given only the i
of the half share devised by clause 8 but tho testator was silent i

Y{1508) 25 5.C. 438,




WIJEYEWARDENE C.J—Thkinoris de Silva v. Weeragiri 264

sub-paragraph with regard to the extent of the interest in the half share
that came to the survivor of Ariyadasa and Piyatileke under cluuse 9.
The paragraph (b) prohibited Ariyadase and Piyatileke from making
certain alienations again in respoct of what has been devised to them
by clause 8 of the Will. These two paragraphs (z) and (5} taken by
theruselves would not have boen sufficient to create a fidei commissum
(vide section 3 of the Entail and Scttlement Ordinance). It is paragraph
(¢) which indicates the fideicommissarios clearly. The question, how-
ever, arises as to the time at which the proporty devolves on these fidei-
eommissarics. When do the lawful children referred to in paragraph
{¢) become entitled to their interests absolutely ¥ Suppose Ariyadasa
died first leaving *‘ lawful children ” and Piyatileke died 40 years after,
leaving ‘‘ lawful children . Hawve the “ lawful children ™ of Ariyadasa
to wait for forty years alter the death of their father or do they come in
immediately after the death of Ariyadasa ?  The answer to that question
will depend on the inforpretation of the words ** after their death 7 and
*“ their lawful children ” in paragraph {c}. Do thesc words mean * after
the death of both ”’ and * the lawful children of both ™ ot do they mean
“ after the death of each ” and * the lawful children of each " ¢ Of course
the guestion whether the word “ their * is to be interpretod distributively
depends to a laigo extent on the coatext. Considering that we are
dealing here with o devise in favour of two sons and not i favour of
a husband and wife and taking into consideration the provisions of
clause 8 I think that the swword * their ” is used in this Will distributively
(vide Abeyeratne v. Jagaris!).

After a consideration of the various clauses in the Last Will including
those mentioned by me earlicr I have reached the decision

(2) that the testator gave a half share of Medawatte to each of his
two sons, Ariyadass and Piyatileke, subjoct to a life interest
in favour of his widow ;

{b) that the devisees, Arivadasa and Piyutileke, had after the death
of the widow, only a life interost in tho half share so given to
each ;

(c) that on the death of either Ariyadasa or Piyatileke the half share

given to the person so dying would devolve absclutely on his
lawful children ;

{d) that if Ariyadasa and Piyatileke died without lawful children the

half share devised to the porson so dying would go to his
surviving brother absolutely.

I find, therefore, that tho plainsiff is entitled to a half share of the
land absolutely by virtue of the transfer P2.

¥ set aside the order of the District Judge and direct him to enter
a partition decres in accordance with the above finding.
The intervenionts-respondents will pay the plaintiff-appellant the
" costs of appeal and the costs of the proceedings in the District Court
on October 8, 1047,
V(J924) 26 N.L.R. 181,
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After T wrote the above judgment my attention was drawn by my
brother Basnayake to Rees v. Registrar of Deeds el. al'. and Ex parte
Bosch ®. The reasoning in these casos appears to support tho view
expressed above.

BasNavage J—I agree.
- Order set aszide.

[Tx e Privy Covxerw]

1950 Present : Lord Normand, Lord Oaksey, Lord Reid,
Sir John Beaumont and The Chief Justice of Canada
(The Right Hon. T. Riniret)

THE XKING v SELVANAYAGAM
Privy Council Appeal No. 38 of 1947
8.8 941—M. C. Kegalla, 12,301

Criminal trespass—Ingredients of offence—Meaning of * occupution ' —Dyfferent
Jrom 't posseasion "—Unlawful entry—Does not become criminal merely because
o foreseen consequence of such entry is annoyance to nccupant—Nabure af
relevant intention—Penal Code, ss. 427, 4343, [

R, the suporintondent of an estate which had been recontly purchnged by
thu Crown, wus instructed by tho Assistant Governminent Agont to giye nolico
to quit to all the labourors on the estato.  Lu aveordanes with those instructions
R gave due notite to the accusod terruinsting his employment as from 31st
May, 1946. On that date the aceused doclined to louve the two rooms of
which ho was in occupation in the linos on tho estate. Mo claimad that ho
and his ancostors had boen in occupation of the rooms for 70 vears and for
that reason he declinod to quit, sinco he had no other houso to live in. He
claimed the right to stay on the estate since for generations he and his family
had lived there. He was convieted under section 433 of tho Penal Code with
having committed eriminal trespass by unlawfully remaining in the two rooms
of the estate with intent to annoy K. The Magistrate found that R was at
the material time in occupation of the whole of the estate and all the buildings
thereon ; that the accused had oceupied the two line.rooms not sas a tonant
but as a servant snd thut when his employment ended by notice to yuit his
subsequent remaining on the estate was unlawful ; and that the facts proved
warranted the conclusion that the intention of the accused by remaining on
the estate was to cause annoysace to R since that woukl be the natural
consequence of hig action.

Held, (i} that section 427 of the Ponul Codo doals with occupation, which is
& matter of fact, and not with possession, which may bo asctual or constructive
end may involve matters of law. The section has no application where the
fact of occupation is constant, the only change being in its character, as where
a tenant holds over after the expiration of his tenancy.

18 4. L. R.(1938) C. P. D., 458.
18 A. L. R.(1943) C. P. D., 369.




