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D E  SIL V A , A ppellant, a n d  IL A N G A K O O H , R esp o n d en t  

S. C. 147— D. C. Kurunegala, 7,S55jM

A c tio n  a g a in st p u b lic  officer— X o tice  o f  ac tion—P rocedure— M a lic e  alleged in  p la ii'U —
I s  notice necessary th en  ?— C iv il P ro ced u re  Code, s .  461.

In  an action against a  public officer in  rospect o f an ac t purporting to  be  d o n e  
by  him in his official capacity, tho requirem ents o f section 4G1 o f tho Civil P ro 
cedure Code should be strictly  observed and  the notice which should bo given to  
the defendant should be in the form prescribed in  the Schedule to  th e  Code. A  
le tter o f demand w ritten to the defendant by  the p lain tiff’s P roctor does n o t 
satisfy the requirements o f section 4G1.

Where malice was alleged against th e  defendant in an action for defam ation  
institu ted  against a public officer in respect o f a sta tem en t purporting  to  be m ade 
by him in his official capacity—

Held, th a t the allegation of malice in  the p lain t did no t exem pt the p la in tiff 
from his du ty  to give the defendant duo notice of the action in conform ity w ith  
the requirements of section 4GI o f th e  Civil Procedure Code.

i A p P E A L  from a jud gm ent o f  th e  D is tr ic t  C ourt, K u runegala ,

11. V . P erera ,  Q .G.,  w ith  E .  A .  G . d e  S i l v a  and  D .  R .  P .  G oon e li l lckc ,  
for D efendant-A ppellant.

iY. E .  W eerasooria ,  Q .G .,  w ith  G. T .  S a m a r a iv ie k re m a ,  for P la in tiff-  
R esp ond en ts.

C u r .  a d v .  v u l l .

M ay 2, 1956. Basxayake, C .J.—

T h e defendant-appellant (hereinafter referred to  as th e  a p p e llan t) is  
th e  H eadm aster o f  a  G overnm ent S chool. H e  has b een  su ed  b y  th e  
plaintiff-respondent, a  m inor, b y  h is  n e x t  friend , h is  fa th er (h ere in a fter  
referred to  as th e  respondent), h i d am ages a lleged  to  h a v e  been  su ffered  
b y  h im  in  consequence o f  a  d efam atory  s ta te m e n t m ade b y  th e  a p p e lla n t  
in  th e . School L eaving C ertificate gran ted  .to . th e  re sp o n d en t.. T h e  
a lleged  defam atory  sta tem en t w as m ade in  a  docum ent, w h ich  th e  
ap p ellan t h ad  to  com plete in  h is  c a p a c ity  a s  P rincipal o f  th o  S ch o o l a n d  
h a n d  over to  th e  legal guardian  o f  th e  resp ond en t w hen  th e  p u p il le f t  th o  
S ch oo l, an d  is as fo llow s : “  C onduct e x te m e ly  b ad .”

. .  T h e  lea m ed  tria l judge held  a g a in st th e  ap p ellan t an d  en tered  ju d g m e iit  
for  th e  respondent in  a  sum  o f  R s . 5 ,0 0 0  w ith  costs  in  th a t  c lass. . . .

•--T h e'ap pellan t subm its th a t  th e  resp on d en t is  h o t  in  la w  e n t it le d  to  
m ain ta in  th e  action  as h e has fa iled  to  com p ly  w ith  th e  term s o f  s e c t io n  
461 o f  th e  Civil Procedure Code. T h a t  "section -provides th a t  n o  a c t io n
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sh a ll be in stitu ted  aga in st a  pub lic officer in  respect o f  any a c t purporting  
to  bo done b y  h im  in  h is  official ca p a city , -until th e  exp iration  o f  oiie. 
m o n th  n ex t after n o tice  in  w riting h as been  delivered to  such  officer 
s ta tin g  th e  cause o f  action  and  th e  n am e and p lace o f  abode o f  tho  person  
in ten d in g  to  in stitu te  th e  action  and tho  re lie f which lie claim s. I t  also  
requires th a t the p la in t in  such  an action  m u st contain a s ta tem en t th a t  
su ch  n o tice  has been  delivered.

L earned  counsel for th e  appellan t con ten d s th a t th e  requirem ents o f  
th a t  section  are im perative.

L earned  counsel for th e  respondent con ten ds that th e  n o tice  required  
b y  section  461 has been  g iven  and refers us to  a  le tter  b y  Pcrera & Percra, 
th e  resp ond en t’s P roctors, w hich is  to  th e  fo llow ing e f fe c t :—

L . B . J . de S ilv a  E sq ., 
Principal, G ovt. School, 

U hum iya.

27th January 1951

D ear Sir,

AVe h ave been  in stru cted  by our Mr. I . M. P . B . U angakoon, 
V illage H eadm an, U hu m iya , Palat-a, as Guardian o f  h is m inor son  
Ilan gakoon  to  dem and  o f  you  th e  im m ed iate  p aym ent o f  th e  sum  
o f  R s. 15,000 being dam ages occasioned  b y  your false and  m alicious  
endorsem ent in  th e  leav in g  certificate o f  th e  said  B an da  Ilangakoon  
d ated  12th  Jan u ary  1951. Should  you  fail to  com ply w ith  th is  
dem and on  or beforo th e  6th  F eb ru ary  1951 we h ave further  
in stru ctions to  su e  you  a t  law  to  recover th e  said  dam ages.

Sgd. Percra & Percra.

' T h e  Schedule to  th e  Civil Procedure Code prescribes the form  o f  n o tice  
o f  action . T h at form  provides th a t it  sh ou ld  bo addressed to  th e  pub lic  
officer concerned and  i t  reads thu s :—

“ T ake n o tice  th a t  I , . . . . A . B . . . . o f  . . . am
ab ou t to  in st itu te  an  action  a g a in st 3rou in  your official cap acity  as  
. . . . for . . . . (sta te  th e  cause o f  action  and  th e  re lief
claim ed) . . . .

Sgd. . .

H o w  in  th e  in sta n t case th e  d ocu m ent w hich  th e  respondent cla im s is  ' 
a n o tice  o f  action  is  n o t  in  th e  prescribed  form , nor does it  purport to  be 
a  n o tice  o f  action . I t  is  a 'd em and  o f  p a y m en t by  the P roctors for th e  . 
resp on d en t w ith  an  indication' th a t  th e y  h a v e  instructions to  su e th e  
ap p e llan t a t  law  to  recover th e  d am ages i f  th e y  are n o t paid. • T h a t th e  
resp ond en t never in ten d ed  th e  le tter  w h ich  h is Proctors w rote to  th e  ' 
ap pollan t dem and ing th e  p aym en t o f  d am ages to  be a n otice o f  action  
u nd er section  461 o f  th o  C ivil P rocedure Code is  apparent from  tho fact
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that in his p la in t ho d id  n o t p lead  as required b y  s e c t io n  4 6 1  th a t  th e  
n otice required b y  th a t  sec tio n  had  been g iven  to  th o  a p p e lla n t. W h en  
th e  appellant in  h is  am en d ed  answ er took  th e  o b jection  th n t  th e  a c tio n  
cannot bo m aintained a s th e  respondent had fa iled  to  g ir o  th e  p rescribed  
notice, the respondent filed  replication  denying th a t  a n y  n o tic e  under  
section  4C1 o f  the C ivil P rocedure Code was necessary in  th e  c ircu m sta n c es  

o f  th is case.

T he notice under sec tio n  461 o f  th e  Civil P rocedure C ode is  a  co n d itio n  
precedent to  th e  in s t itu t io n  o f  an  action  against a  p u b lic  o fficer in  resp ec t  
o f  a n y  act purporting to  b e done b y  him  in  h is offic ia l c a p a c ity . T h e  
requirem ents o f  th a t  sec tio n  sh ou ld  be str ic tly  ob serv ed  a n d  th e  n o tic e  
should  be in  th e  form  prescribed  in  th e  Schedule to  th e  C od e. T h e  
n otice should in d ica te  to  th e  recip ient that the co m m u n ica tio n  is  m ea n t  
to  be a notice under th a t  section  and  inform  h im  o f  a ll  t h e  p a rticu la r s  
th a t  are required to  be s ta te d  in  such notice. T h e le t t e r  w h ich  th e  
respondent’s counsel n ow  cla im s is a  notice o f  a ction  d o e s  n o t  s a t is fy  th e  
requirem ents o f  sectio n  461. Procedural provisions su c h  a s  th e se  are • 
im perative and failure to  observe them  is fatal to  an  a c tio n .

In  the case o f  T h a m p o e  v . M u r u k a s n 1 i t  has been  h e ld  th a t  th e  fa ilu re  
to observe th e  requ irem ents o f  section  461 a b so lu te ly  d eb a rs a  C ourt 
from entertain ing a su it  in st itu ted  w ithou t com pliance o f  th o se  p ro v is io n s .

Learned counsel for th e  respondent also argued th a t  in  th is  ca se  no  
n otice was necessary a s jh e r e  w as an allegation  o f  m a lic e  a n d  m ala , f id e s  

in  th e  plaint. H e su b m itted  th a t there is a  long lin e  o f  d ec is io n s  o f  th is  
Court which lays d ow n  th a t w here m alice is p leaded  in  a n  a c t io n  a g a in st  
a public officer n o tice  under section  461 need n o t b e g iv e n . H e  re lie s  

_ particularly on the case o f  A p p u  S in g h o  v. D o n  A r o n 2 an d  A b a r a n  A p p u  v .  

B a n d a  3. In  th e  form er case i t  w as held  th a t i t  w o u ld  b e  in to le r a b le  i f  
th e  p r iv ile g e s  conferred b y  th e  Civil Procedure C ode o n  p u b lic  officers 
actin g  in their official ca p a c ity  were to be ex ten d ed  to  p u b lic  se r v a n ts  
w ho act w rongly an d  for th e  gratification  o f  p r iv a te  m a lic e . I n  th e  
la tter case it  w as a lso  held  th a t  a pub lic officer who d oes a n  a c t  m a lic io u s ly  
in  th e  pretended exercise  o f  h is  au th ority  cannot be sa id  to  b e  p u rp o rtin g  
to  act as a pub lic officer and is  therefore not en titled  to  n o t ic e  o f  a c tio n .

I  am unable to  find  in  th e  language o f  section  461  a n y th in g  w h ich  
requires a  person bringing an  action  against a  p u b lic  o fficer to  a scer ta in  
beforehand w hether th e  a c t  w hich  he pui-ported to' d o  in  h is  offic ia l 
cap acity  was m ala f id e  or  b on a  f id e .  A ll th a t th e  se c t io n  a t te m p ts  to  do  
is  to  debar a person  from  in stitu tin g  an  a c tio n  a g a in st  a  p u b lic  officer  
“  in  respect o f  an  a c t  purportin g  to  be done b y  him  in  h is  o ffic ia l c a p a c ity  ” 
u ntil the exp iration  o f  on e m onth  n ex t after n o tic e  a s  p rescr ib ed  in  th e  
section  has been  g iven . I f  tho  a ction  is in  resp ect o f  a n  a c t  p u rp o rtin g  
to  be done by a p u b lic  officer in  h is official cap acity , th e n  t h e  p ro h ib itio n  
in  section  461 ap p lies. T h e  w ord “ purporting ” h a s  b e e n  d efin ed  in  th e  
case o f  A p p u  S in g h o  v . D o n  A r o n  (su p ra )  as eq u iv a len t to  “  in  p u rsu a n ce  
o f ”, and in  th e  case o f  A b a r a n  A p p u . v .  B a n d a  ( s u p r a )  a s  m ea n in g  
“  pretended to  b e  d o n e .” or “  in ten d ed  to  be done

' l C . L l ' n . m .  ' r ” “  10 N . L. B. 13S. -
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W h en  constru ing a  p rovision  su ch  a s  section  461, in  th e  first instance; 
th e ’"expressions u sed  therein  sh ould  b e g iv en  their ordinary meaning'. 
T h e  w ord “ jiu r p o r t”  m e a n s’ ord inarily  “ p r o fe s s ’* or “ c la im ”  or  
“ m o a n  ” or “ im p ly  ” . W here a s in. th is  case a  pub lic  officer clcarly in  
th e  exerc ise  o f  h is fu n c tio n .a s  th e  P rincipal o f  a  School has g iven  a  
certifica te  to 'a  pup il in  accordance w ith  th e  requirem ents o f  G overnm ent 
reg u la tio n s, there is  no  d o u b t th a t  th e  a c t is  one th a t  he purports to  do  
in  h is  official ca p a city . T here is  no  other cap acity  in  w hich he can  g iv e  
su ch  a  certificate . C learly therefore th e  m en ta l process w hether i t  be  
m alic iou s or o therw ise w hich  in du ced  h im  to  w rite th e  words “ E x trem ely  
b a d  ” aga in st th e  cage “ C onduct ”  is  im m aterial.

: T h e  ap pellan t is therefore en titled  to  succeed  on  th is  prelim inary p o in t  
w h ich  learned  counsel has p laced  a t  th e  forefront o f  his appeal.

. I t  is  su fficient to  refer to  on ly  tw o  o f  th e  In d ia n  cases cited  a t  th e  
argu m en t, n am ely; th e  case o f  A lb e r t W est M e a d s  v . T h e  K i n g 1 and  
G ill a n o th er v . T h e  K i n g 2. In  th e  form er case i t  w as held th a t a  pub lic  
serv a n t can  on ly  be said  to  a c t  or to  purport to  a c t  in  the d ischarge o f  
his .official d u ties  i f  h is a c t  is  such  a s w ould  lie  w ith in  the scope of-h is  
official d u ty . I t  w as s ta te d  b y  Lord M orton o f  H enryton  th a t th e  te s t  
is w h eth er  th e  p ub lic  servan t i f  challenged  can reasonably claim  that, 
w h a t h e  does h e does in  v ir tu e  o f  h is office. In  th e  course o f  h is judgm ent 
in  th e  la tter  case Lord S im m onds in  in terpreting th e  words “ an offence  
a lleg ed  to  h ave been  com m itted  b y  h im  w hile actin g  or purporting to  a c t  
in  th e  d ischarge o f  h is official d u ty  ” in section  107 ( 1) o f  th e  In d ian  
Crim inal P rocedure Code sta ted  :—

■“ T h eir L ordships, w hile, a d m ittin g  th e  cogency  o f  th e  argum ent 
th a t  in  th e  circum stances preva ilin g  in  In d ia  a  large m easure o f ’ 
p ro tec tio n  from  harassing proceed ings m a y  be necessary for public  
offic ia ls can n ot a cced e to  th e  v iew  th a t th e  re levan t words h ave th e  
sco p e  th a t h as in  som e cases b een  g iven  to  th em . A  public servan t  

. can  on ly  be sa id  to  a c t or to  purport to  a c t in  th e  d ischarge o f  his 
official d u ty , i f  h is  a c t  is  such  a s to  lie  w ith in  th e  scope o f h is official 
d u ty . T hus a  Ju d g e  n eith er  a cts  nor purports to  act as a  J u d g e  in  
rece iv in g  a  bribe, thou gh  th e  jud gm en t .w h ich  h e defivers m a y  
b e su ch  a n  a c t ; nor does a  G overn m ent m edical officer act or p urport 
to  a c t  as a  pub lic  servan t in  p ick in g  th e  pock et o f  a  p atien t w hom  he  
is  exam in in g , thou gh  th e  exam in ation  itse lf  m ay be such an  act. 
T h e  te s t  m a y  w ell be w h eth er th e  pub lic servan t, i f  challenged, can  
reason a b ly  claim  th a t ,  w h a t h e does, he does in  v irtu e o f  h is office.”

,. . I n  th e  in sta n t case th ere  is  no  d oub t th a t w hat th e  appellant d id  h e  
.d id  b v  v ir tu e  o f  h is  office.

T h e  appeal is a llow ed  w ith  costs.

P ctlle,' J .1—I  agree.

A p p e a l  a llow ed,

1 (19JS) A. I .  It. Privy Council 150. * (19JS) A. I .  i? Privy Council 125.


