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S . M U R U G E S O E  e ta l . , A p p ella n ts , and V . C H E L L IA H  
el a l., R esp o n d en ts

S . C . 5 3 4 — D . C . P o in t  P e d ro , 3 ,0 3 5

C haritab le  tru st— C onstruction o f  deed— P u rch a se  o f  p ro p erly  fo r  a  H in d u  tem p le— 
L ega l p o sitio n  o f  the purchaser—C o-trustees— S u rc ic a l  o f  tru s t o n  dea th  o f  a  
co-trustee— T r u s ts  O rdinance {C ap. 72), ss . 5, C, 7S, S4, 101.

Where a transfer of immovable property  contained a recital th a t the consi
deration  was paid by the transferee “ for ” a  specified H indu tem ple—

H eld , th a t the transferee m u st be taken  to have purchased the property  w ith 
funds provided by, or held by  him  for, the religious charity represented by  tho 
temple. The transferee, therefore, held the property as trustee, and, on his 

•death, the land devolved on his heirs subject to  the same trust.

H eld  fu r th er , th a t section 78 o f the T rusts Ordinance is applicable to charitable 
f  rusts. On the death, therefore, o f a  co-trastee, the trust property passes to  the 
-pther.co-trustees and not to tho heirs o f the deceased trustee.

F ehxando, A .  J .—Tho words “ for the Temple ” were not m erely precatory  
bu t were sufficient to create a  tru s t.

j A -P P E A L  from a ju d gm en t o f  th e  D istr ic t  Court, P o in t  P edro.

H . V. P e re ra , Q .C ., w ith  I I .  W a n ig a tu n g a . fo r  th e  1st d e fen d a n t  
a p p e lla n t.

H . IF. T a m b ia k , w ith  I I . L .  d e  S i l v a ,  for th e  2nd d efen d an t a p p e lla n t.

N .  E .  W eerasooria , Q .O ., w ith  E . R . S .  R . C oom ara-sw am y, for  th e  
p la in tiffs-resp on d en t.

C a r . a d v . v id l .

S ep tem b er  14, 1954. Gunasekara, J .—

T iiis  is  an  appeal by th e  1s t  an d  2n d  d efen d an ts in  an a ction  b efore th e  
D is tr ic t  Court o f  P o in t P edro  from  a d ecree declaring th e  tw o  p la in tiffs  
e n t it le d  to  a l /1 6 t h  share ea ch  o f  a  p iece  o f  land , 3  rood s 1 4 ‘ 5 p erch es in  
e x te n t , w hich h ad  been  co n v ey ed  b y  th e  Crown to  one V yra m u ttu  K a n d a -  
v a n a m o n th e  S th  O ctober, 1910. T h e  q u estion  th a t arises on  th e  ap p ea l 
is  w h eth er  K an davan am  p u rch ased  i t  for h im self, a s  a lleg ed  b y  th e  p la in 
t if f s ,  or in  tru st for a  re lig ious ch a r ity , a s  a lleged  b y  th e  d e fen d a n ts .

K an davan am  d ied  in  1914. T h e  d istr ic t  jud ge h olds th a t  th ereu p o n  a  
i  sh are o f  th is  p roperty  d ev o lv e d  on  K a n d a v a n a m ’s w id ow  an d  th e  o th er  
h a lf  on  h is tw o  brothers (th e  3rd  d efen d a n t and  on e V elu p illa i) an d  tw o  
s is te r s . V elu p illa i d ied  in  1920, a n d  th e  learned  ju d g e  h o ld s th a t  th e  
£ th  share w hich  V elu p illa i h a d  in h er ited  d ev o lv ed  o n  h is  son s, th e  tw o  
p la in tiffs . (A n issu e  as to  th e ir  le g it im a c y  w as d ecid ed , in  th e ir  fa v o u r  
a n d  th is  finding w as n o t can vassed  in  ap peal.) T he case  for  th e  1s t  an d
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2n d  d efen d an ts is  th a t  upon  K a n d avan am ’s death the property p a sse d  
to  h is  brothers su bject to  th e  tr u s t  a lleged  b y  these defendants, and u p on  
V elu p illa i’s d eath  th e  3rd d efen d an t beqam e th e  sole trustee a.nd b y  two- 
d eed s ex ecu ted  on  th e  26th  August-, 1940, conveyed a portion o f  th e  p ro 
p e r ty  to  th e  1s t  defendant and th e  rest to  th e  2nd defendant subject to  lhc= 
sa m e tru st.

T h e  crow n grant o f  1910 recites th a t  th e  consideration for the grant is  a- 
su m  o f R s .  27 “ paid  b y  V yram uttu  K andavanam  o f  P olikandy for  P o li-  
k a n d y  K an d asam y  T em ple ” , an d  th e  appellants rely on this recita l t o  
sh o w  th a t  K andavanam  b ough t th e  property  in  trust for th e  tem p le . 
T h e learn ed  d istrict judge tak es th e  v iew  th a t i t  is insufficient to  in d ica te  
e ith er  th e  beneficiaries or th e  purpose o f  th e  trust.

T h e  learned  judge points ou t th a t  “ i t  is n o t possible to declare lands are  
th e  p rop erty  o f  th e  tem ple as w e do n o t  recognise the personality o f  re li
g io u s  fou n d ation s ” . B u t th e  personification  o f th e  tem ple in  th e  s ta te 
m e n t  th a t  th e  price paid  for th e  lan d  w as paid on behalf o f  th e  tem p le  
d o es  n o t  purport to  trea t i t  as a  ju r istic  person : the figure o f speech is- 
em p lo y ed  m erely  as a  m eans o f  in d ica ting  the religious charity repre
se n te d  b y  t h e  tem ple. A s Mr. P erera pointed  ou t-in -th e  course o f  h is  
arg u m en t, i t  is one th a t th e  leg isla tu re  itse lf  has found it  conven ient to  u se  
for  a  sim ilar purpose : see tire B u d d h ist Tem poralities Ordinance (Cap. 
2 2 2 )  w h ich  speaks, for in stance, o f  prop erty  belonging to a tem ple (sections  
4, 2 6 , 28 , 29, 30, 32), ten an ts o f  a  tem ple (section 14), property- 
ap prop ria ted  to  th e  use o f  a  tem p le  (section  20), offerings m ade for th e  use- 
o f  a  tem p le  ( ib id .) , contract's m ade “ in  favou r o f  any tem ple or o f  an y  
p erson  on  it s  b eh a lf ” (section  22), “ persons who ow e any m oney to  a n y  
te m p le  or to  an y  person on its  b eh a lf  ”  ( ib id .) , m oneys received by a tru s
tee  “  for  or on  b ehalf o f  a  tem p le  ” (section  25). In  eacli o f  th ese  ex -  
p r e s s io n s th e  tem ple is personified w ith ou t th e  attribution to  it  o f  a  ju r istic  
p erso n a lity , but w ith  th e  im p lica tion  o f  th e  existence o f a tru st .for th e  
b en efit  o f  th o se  persons for w hose benefit th e  place o f  worship has been, 
esta b lish ed . W hen th e  prop erty  in  question  was conveyed to  K a n d a 
v a n a m  for  a  consideration  th a t  lie  purported  to  pay on behalf o f  t h e  
P o lik a n d y  K an dasam y T em ple, h e m u st be taken to  have purchased i f  
w ith  fu n d s provided  by, or held  b y  h im  for, th e  religious charity' repre
se n te d  b y  th e  tem ple. • T herefore th e  beneficiaries o f the trust a tta c h in g  
to  th e  ow nership  o f  th e  p roperty  are th e  persons for whose benefit t h e  
te m p le  w as founded  and th e  p urpose is th a t  for which it  was founded.

I t  w a s  contended  by  Mr. W eerasooria  th a t  there is no evidence th a t th e  
P o lik a n d y  Kandasam y- T em ple is  a  charitable trust. Learned cou n sel 
for  t h e  ap pellan ts drew  our a tte n tio n  to  som e evidence, to  th e  effect that- 
th e  te m p le  had  a m anager and  th a t  “  high festiva ls ” were celebrated  
th ere , a s  ev idence w hich sh ow ed  that- th e  tem ple was (or represented) a 
ch a rita b le  tru st. This ev idence m a y  w ell have been regarded as being to o  
s len d er  for th e  purpose i f  th e  p arties  h ad  been  a t issue on the point. But- 
th e  proceed in gs a t the tria l appear to  in d ica te  that it  was assum ed th a t  the- 
P o lik a n d y  K an dasam y T em ple (w h ich  w as apparently a w ell-known., 
in s t itu t io n )  represented  a  ch aritab le  tru st. T he answers o f  th e  1s t  a n d  
2 n d  d efen d a n ts averred th a t they- h eld  th e  land in  question “ for and  o a
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f ieh a lf  o f  th e  Polikancl}- K an dasam y T em ple, w hich  is a  charitab le tru st ” ; 
b u t, w h ile  issu es  w ere fram ed as to  w heth er i t  w as “  th e  ab so lu te  p roperty  
o f  V y ra m u ttu  K an davan am  or th e  p roperty  o f - th e  P o lik a n d y  K anda- 
a a m y  T em p le  ” , an d  as to  w hether th e  p lain tiffs cou ld  m ain ta in  th e  action  
i f  i t  Mas h e ld  th a t  th e  land “ belongs to  th e  K an d asam y  tem p le ” , there  
w as n o  issu e  a s  to  w hether th e  tem p le  represented  a  charitab le tru st. 
I t  appears a lso  to  h ave been assum ed in  th e  argum ent o f  counsel for th e  
p la in tiffs  a t  th e  tr ia l th a t  th e  tem p le represents a  charitab le tru st. I  

•do n o t th in k  th a t  th e  question  w hether it  does can  be canvassed  a t  th is  
s ta g e .

T h e lan d  in  question , h aving  been  held  b y  K an d avan am  su bject to  a  
tru st, d ev o lv e d  on  h is heirs su bject to  th e  sam e tru st. I t  is im m ateria l 
w h eth er h is h eirs were h is tw o brothers on ly  or h is brothers and  sisters, for, 
in  a n y  e v e n t , b y  reason  o f  th e  provisions o f  section  78 o f  th e  T rusts O rdi
n an ce (Cap. 72), upon  th e  death  o f  V elup illa i th e  tru st  p rop erty  passed  to  
his co -tru stee  or co-trustees and n o t to  th e  p lain tiffs.' There appears to  
be no su b sta n ce  in  a  content ion th a t w as advanced  on  b eh a lf o f  tho p la in 
tiffs  a t  th e  tr ia l th a t  section  78 does n o t ap p ly  to  ch aritab le  trusts.

I  agree w ith  m y  brother, whoso iu dgm en t I  have, h ad  th e  ad vantage o f  
read in g , as to  th e  order th a t should  be m ade.

IH. AT. G. F e r x a n d o , A .J .—

T h e tw o  p la in tiffs  in  th is case, w ho claim  to  be th e  son s o f  one V yra
m u ttu  V elu p illa i, so u g h t a  declaration  o f  t it le  to  a  half-share o f  a  certain  
la n d  s itu a te d  a t  P olik and y, basing their  action  u pon  th e  fo llow ing  
-•averments :—

(a) th e  la n d  in  q u estion  was con veyed  by  a Crown G rant (P I  o f  1910)
to  on e V yram uttu  K an davan am  ;

(b) K a n d a v a n a m  d ied  in testa te  in  1914, lea v in g  a  w idow , but no
ch ildren , so  th a t  upon his d eath  a half-share o f  th e  land  becam e  
h er p rop erty , and th e  rem aining half-share d ev o lv ed  on  K anda- 
v a n a in ’s tw o  brothers, nam ely  th e  p la in tiff’s fa th er V elup illa i 
an d  th e  3rd defendant Ivath iritam by ;

'(c) th e  la tte r  half-share was included  in  th e  in v en to r y  filed for .the 
p urposes o f  th e  adm in istration  o f  K a n d a v a n a m ’s esta te  and  
w as su b seq u en tly  con veyed  (P 3  o f  1915) b y  th e  A dm in istrator  
(3rd  d efen d an t) jo in tly  to  h im self and V e lu p illa i;

i d )  on  V elu p illa i’s  d eath  in testa te  h is share d ev o lv ed  on  h is tw o  son s  
(th e  p la in tiffs), to  th e  exc lu sion  o f  h is d augh ters w ho had  been  
se p a ra te ly  dow ered. (I t  w ill be se e n .th a t  ev en  on  th is footin g  

. th e  tw o  p la in tiffs are jo in tly  en titled  on ly  to  a  £ share which w as 
a ll th a t  d evo lved  on their fa th er  V elup illa i),

T h e learn ed  D is tr ic t  Judge has found  th e  p la in tiffs to  be en titled  each  
•do a  l /1 6 t h  share, presum ably u p on  th e  basis th a t  th e y  h ave n o t  
/estab lish ed  th e ir  cla im  to  exclude th e  righ t o f  th e ir  sis ters to  shares in  
V elu p illa i’s  p rop erty .
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-T he only question  w hich  h as b een  raised a t th e  argum ent in  a p p ea l 
is on e o f  law , nam ely  w hether th e  la n d  conveyed to  K a n d avan am  b y  P I  
w as held  b y  him  su bject to  a  tru st. T lus contention  w as p u t  forw ard  on. 
b eh a lf o f  th e  1s t  and 2nd d efen d an ts, b ut was rejected  b y  th e  learned  
Ju dge.

T he consideration for th e  Crown Grant P I (as sta ted  there in ) was- 
tw enty-seven  rupees “ paid b y  V yram u ttu  K andavanam  o f  P o lik a n d y  
for P olikandy K an dasam y T em p le ” , but, apart from  th is  recita l, 
there w as no evidence o f  th e  co n stitu tion  o f  a tru st or o f  th e  term s or- 
conditions o f  th e  alleged tru st. T h e on ly  other re levant ev id en ce  as to  
K andavanam ’s in ten tion  w a s .th a t  o f  one Chelliahpillai (now  d eceased) 
w ho had  given  ev idence in  earlier proceedings in  th is a ctio n  w h ich  were-- 
subsequent!}' se t  aside on ap peal to  th is  Court-. H e had been  th e  Manager- 

.o f  th e  Polikandy K an dasam y T em p le and sta ted  th a t K an d avan am  had  
purchased  the land “ to  d evelop  i t  so  as to  m ake use o f  th e  in co m e for 
defraying th e  exp enses for read ing o f  p u ra n a s  a t th e  T em p le  ” . This- 
ob ject was apparently n o t carried o u t during K andavan am ’s life tim e  and  
for a  considerable period th erea fter  for th e  reason th a t  th e  lan d  w as n o t  
p lan ted  and produced no in com e u n til q u ite recently..

I t  is relevant at. th is  sta g e  to  refer to  th e  title  w hich th e  1 st an d  2nd  
d efendants have claim ed. T heir case is th a t the transfer P 3  o f  1915 b y  
K ath iritam by to  h im self and  V elup illa i o f  a half-share o f  th e  lan d  w as  
in va lid  in  so far as it  purported  to  c o n v e y  th e  share free o f  th e  tru st.- 
and  th a t, upon K an davan am ’s d eath  in  1914 the land v es te d  in  h is heirs,, 
i.e ., h is four brothers and sis ters, su b jet to  the tru st u p on  w h ich  i t  had. 
b een  previously held b y K an d a van a m , and th at in  1940, K a th ir ita m b y  
w as th e  sole surviv ing  tru stee . In  th a t  year, K ath ir itam b y  execu ted  
transfers o f  the land (in d iv id ed  p ortions) to  the 1s t  and 2nd defendants- 
respectivcly , sta tin g  th a t he w as unable to  develop th e  lan d  a n d  render  
i t  productive and expressing h is confidence th a t it  w ould  be d eveloped  
by th e  transferees. T he la tter  h a v e  both given ev idence to  th e  effect 
th a t  th ey  are possessing th e  lan d , n o t on  their own account, b u t  on  b eh a lf  
o f  th e  Tem ple, and the learned J u d g e  has accepted th eir  ev id en ce  th a t  t he 
coconu t p lantations now  on th e  land  were m ade b y  th em . T h e 3rd  
defendant filed one answ er fu lly  acknow ledging th e  ex isten ce  o f  th e  tru st, 
but subsequently  filed answ er a d m ittin g  th e  p lain tiff’s  av erm en ts while- 
y e t  ask ing for a d ism issal o f  th e ir  action  : he took no furth er p a rt  in  th e  
case.

T h e question w hether a tr u st  w as created  by PI has to  be determ ined  
b y  reference to  S . 5 & 6 o f  th e  T ru sts  Ordinance read togeth er  w ith  S . 107. 
T he document- in  th is case b eing  a  Crown Grant in  favour o f  K an d avan am  
and n o t an in strum ent ex ecu ted  b y  K andavanam  does n o t s tr ic t ly  fu lfil 
th e  requirem ents o f  S . 5 , b u t th is  d efec t can be rem edied u nder th e  p ro v i
sion s o f  S . 107 w hich render ev id en ce  o f  th e  form al co n stitu tio n  o f  the  
tru st  unnecessary in  a  case w here p roperty  is alleged to  be th e  su b jec t o f  a 
charitab le trust-. T iic recital in  P I  th a t  consideration w as p a id  ” for th e  
P olik an d y  K andasam y T em p le  ” w as obviously  one in ser ted  in to  th e  
Crown Grant a t  th e  d irection  or req u est o f  K andavanam  h im self, an d  i f  
th e ir  inclusion can be held  to  co n stitu te  a declaration o f  a ch a ritab le  tru st  
there would be every  reason to  h a v e  recourse to  th e  p rovisions of S. 107..
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S . 6 o f  th e  T rusts O rdin an ce is  no  m ore th a n  a  s ta tu to r y  rep ro d u c tio n  o f  
th e  principles, o f  E n g lish  L a w  a s  to  th e  requ isites n ecessa ry  fo r  t h e  crea
t io n  o f  a  t r u s t : in d eed  th e  la n g u a g e  is  m uch th e  sa m e a s  t h a t  e m p lo y e d  
in  th e  E nglish  t e x t  b o o k s, ( Underhill, Law  o f Trust* 'an d  Trustees, 9th 

E dition, p . 17). . ■ *V- .- -
- - P ostpon in g  for th e  p resen t a  con sid eration  o f  th e  q u estio n  w h e th e r  P I  
in d ica tes w ith  rea so n a b le  c e r ta in ty  an  in ten tio n  o n  K a n d a v a n a m ’s  p a r t  
to  create a  tru st, b u t  a ssu m in g  th a t  there w as su ch  an  in te n t io n , t h e  o th e r  
requirem ents o f  S . 6 a re  u n d o u b ted ly  satisfied . I f  th e  in te n t io n  w a s  
to  create a  tru st in  fa v o u r  o f  th e  T em p le , there h as b een  a  su ffic ien t in d i
ca tion  o f  th e  purpose, i .e . ,  th a t  th e  p rop erty  w as to  b e a p p lied  fo r  th e  b en e
fit o f  th e  T em ple. UnderhiU  (a t  p p . 22  & 23) refers to  n u m ero u s E n g lish  
cases where i t  h a s b een  h e ld  th a t  d irection s to  a  le g a te e  t o  a p p ly  th e  
p rop erty  for “ re lig iou s p u rp o ses ” , " charitab le p u rposes ” , or  “  re lig io u s  
an d  charitable p urposes ” c o n s t itu te  a  sufficient in d ica tio n  o f  th e  p u rp ose  
o f  th e  trust-. T h e fa c t  th a t  n o  particu lar cerem onies, fe s t iv a ls  or h ea d s  o f  
exp en d itu re are in d ica ted  in  P I  is  n o t  m ateria l an d  th e  p u rp o se  m u s t  be  
con strued  to  cover a ll p urposes properly con n ected  w ith  t h e  T em p le .

There is  a lso  a  su ffic ien t in d ica tio n  o f  th e  beneficiaries, s in c e  i t  i s  c lear  
th a t  a n y  tru st for  th e  b en efit  o f  a  tem p le  is  in  realitjr fo r  th e  b e n e f it  o f  
th e  w orshippers in  th a t  te m p le  w ho  w ill, i f  n ecessary , b e  e n t it le d  t o  a v a il 
th em selves o f  th e  rem ed ies p rov id ed  for beneficiaries in  C h ap ter  10  o f  
th e  T rusts O rdinance. A s for  th e  la s t  requirem ent in  S . 6 , i t  is  u n n ecessa ry  
to  c ite  au th ority  for  th e  p rop osition  th a t  th e  p erson  in  w h o se  n a m e  
property  is b ought m a y  h im s e lf  be trustee.

There rem ains th e n  th e  q u estio n  o f  K a n d ava n am ’s in te n t io n  to  crea te  
th e  tru st. I t  is  n ece ssa ry  first  to  d istingu ish  an  in te n t io n  to  crea te  a  
tru st from  m ere ex p ress io n s  o f  desire or hope an d  p reca to ry  w o rd s. T h e  
m ore m odern v iew  u p o n  la n gu age o f  th e  la tter  d escr ip tion  is  s ta te d  b y  
U n d erh ill (p. 27) as fo llo w s  :— “ I f  a  g ift  in  term s a b so lu te  is  a cco m p a n ied  
b y  a  desire, w ish , recom m en d ation , hope, or exp ression  o f  co n fid en ce  th a t  
th e  donee w ill use i t  in  a  certa in  w ay, no  tru st to  th a t  e f f e c t  w ill a t ta c h  to  
it ,  unless, on  th e  w ill a s  a  w h ole , th e  court com es to  th e  co n c lu sio n  th a t  
a  tru st  was in ten d ed  ” . F or  in sta n ce where a  g if t  o f  p ro p erty  co n ta in e d  
th e  words “ and i t  is m y  d esire th a t  she a llow s to  A ;  G. an  a n n u ity  o f  £25  
during her life ” , i t  w a s  h e ld  th a t  th e  property  w as n o t  su b je c t  to  a  tru st,
R e  D ig g e ls 1 ; and  a g a in  w here a  testa tr ix  g a v e 'le g a c ie s  to  tw o  n ieces  
adding " I  w ish th em  to  b eq u ea th  th e  sam e eq u a lly  b e tw een  th e  fa m ilie s  
o f  0  and  P  ” , i t  w as h e ld  th a t  there w as n o  tru st in  fa v o u r  o f  th o  fa m ilie s .
R e  H a m ilto n  2. In  th e  ca se  o f  A ru m u g a m  P i l la i  v . V e lu p i l la i  P e r iy a ta m b y  3 
th e  deed  in  q u estion  tran sferred  a  land  “  b y  w a y  o f  d o n a tio n  ”  a n d  on  
accou n t o f  “  n atu ra l a ffe ctio n  ”  fo r  th e  donee, w h o  w a s  e n t it le d  b y  i t s  
terras to  “ tak e th e  r e n ts  an d  profits o f  th e  land  ” . T h ere  w a s  a 'c o n d it io n  
also  th a t  th e  d onee sh o u ld  perform  a  certain  “ p oo jah  ”  a s  a lso  a  cer ta in  
festiv a l in  th e  T em p le s ta n d in g  o n  th e  land , b u t W ijeyew ard en e J.- w as. u n 
a b le ,to. f in d .a n y  e v id e n c e  a s to  w hether or n o t  th e  p erform an ce  o f  th e  
s ta te d  [cerem onies w o u ld  in v o lv e  expend iture , nor. w as t h e  d o n e e  en 
jo in ed  to  u tilise a n y  p a r t  o f  th e  in com e for th e  purpose o f  th o se  cerem o n ies.

l>( m S ) 3 0 C h .  D iv .  253 . . - • 1 (1S95) 2  C h i D io . 370 .
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• H e  h e ld  th a t  the-cond itions were insufficient to  crea te  a  tru st, being p re
su m ab ly  m ore iiv-the nature o f  a p ious desire on  th e  p a rt o f  th e  donors; 
than  an  expression  o f  on in tention  to  im pose an  ob liga tion  annexed to 
ow nership .;

U p o n  a con sideration  o f the full im p lica tion  o f  th e  recita l in  P i ,  it  
• can n ot I  th in k  b e said  th a t the language co n stitu tes  a  m ere expression  

o f  desire. T h e w ords such as “ for th e  P o lik a n d y  K an d asam y  T em ple ” 
w ould  rarely i f  ever  be inserted in a Crown G rant ex c e p t  w ith  som e specific 
object, an d  th e y  are in  m y opinion capable o n ly  o f  on e  o f  tw o  construc
tions, e ith er  th a t  th e  m oney w as m oney a c tu a lly  b elon g in g  to  the Tem ple 
in  th e  sen se  th a t  i t  form ed part o f  th e  T em ple fun ds, o r  th a t  i t  was m one}r 
th a t K an d avan am  decided to  g ift to  th e  T em p le . A ccord ingly  th e  m oney  
a t'th e  m om en t o f  its  delivery to  the G overnm ent as consideration  for th e  
grant w as actu a lly  T em ple m oney or m oney held  in  tru st  b y  K andavanam  
for th e  b en efit o f  th e  Tem ple. In  the. one case th e n , th e  transfer by  a 
Crown G rant to  K andavanam  was for a consideration  p a id  or provided on 
beh alf o f  th e  T em ple, and K andavanam  w ould  in  term s o f  S. 84 o f  the  
T rusts O rdinance h a v e  held  the property for  th e  benefit o f  th e  Tem ple ; 
in  th e  la tter  case K andavanam ’s declaration th a t  h e w a s p aying  his m oney  
“ for th e  T em p le ’4 w as a sufficient in d ication  o f  h is  in ten tio n  to  create" a  
tru st over" th e  m on ey  in  his hands and over th e  p rop erty  in to  which th e  
m oney w as con verted . I t  lias to  be borne in  m in d  in  construing P I  th a t  
“ a m uch  greater la titu d e  o f  expression is a llow ed  in  g if ts  to  charity than  
in  g ifts  to  in d iv id u a ls, and that a  g ift  to  ch arity  w ill n ever fa il for u n 
certa in ty  ” (L e w in  on  T ru s ts , lo th  E d it io n  p .  4 2 5 ).

T he learned  D istr ic t  Judge appears to  h a v e  exp erienced  som e diffi
cu lty  in  th e  face  o f  decisions o f  th is Court to  th e  effect th a t  a  Tem ple is  
n o t a ju r istic  person  and is therefore in cap ab le o f  h o ld in g  property. B u t  
a iiy  d ifficu lty  arising thereby is com pletely resol ved  b y  th e  L aw  o f  Trusts. 
In  th e  case o f  K a r t l i ig a su  A m b a la m n e r  v .  S u b m m a n i a r  K a t h i r a v e l u 1, 
B ertram  C .J. sa id  i; W hen a person w ho is th e  ow ner o f  property  purports  
to  transfer i t  to  a  T em ple, th e  effect o f  his so  d o in g  is  to  con stitu te  h im self  
a tru stee  o f  th e  T em ple. T he docum ent o f  d ed ica tio n  is in  fact a  decla
ration  o f  tru st an d  th e  do m in iu m  rem ains w ith  th e  d ed icator and passes 
on  h is d ea th  to  h is  heirs subject to  th e  tru st ” . F o r  th e  reasons sta ted  
ab ove, I  am  o f  op in ion  th a t K andavanam  held  th e  land  purchased on  P I  
su b jec t to  a tru st for the benefit o f  th e  w orsh ippers a t  the P olikandy  
K an d asam y  T em p le . Since no provision w as m ad e eith er by P I or by 
anv su b seq u en t instrum ent, executed  by K a n d a v a n a m  for the devolution  
o f  the" tru steesh ip , th e  property would d ev o lv e  on  K an d ayan am ’s heirs 
w ho w ould  co n tin u e to  hold it subject to  th e  sam e trust-. On the evidence  
in  th is  case, these" heirs were either K a n d a v a n a m ’s  tw o  brothers (Velu- 
pilla i and  K ath ir itam b y), or those brothers to g e th e r  w ith  their tw o sisters. 
B u t in  an y  e v e n t, b y  1940 K athiritam by w as b y  v ir tu e  o f  S. 7S o f  the  
T rusts O rdinance th e  sole surviving tru stee . I n  th e  absence o f  express 
provision" in  th a t  behalf, V elupillai’s  heirs had  n o  r igh t to  th e  property, 
w h eth er’ aS tru stees or otherwise, and accord in g ly  th e  plaintifl'3 had  
therefore no  r ig h t n ow  to  m aintain  th is actio n .

1 (1921) 27 A". L. H. 15 at p . 21.
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I ii  th is  con n ection  M r. W eerasooria  argued th a t S . 78  h a s n o  a p p li
c a t io n  in  th e  case o f  a ch ar itab le  trust-, because m atters r e la tin g  to  ch a r it
a b le  tru sts  fa ll, h e sa id , to  bo d ecid ed  so le ly  b y  th e  p rov ision s o f  C hapter  
10 o f  th e  T rusts O rdinance, a n d  can n ot be determ ined  b y  referen ce to  

:th oso  provisions o f  th e  O rdinance applicable to  tru sts  s im p l ic i te r .  I  
s e e  no substance in  th is  argu m en t. I t s  consequence i f  u p h eld  w o u ld  be 
th a t  a ll m atters re la tin g  to  pow ers, duties and  d isab ilities o f  tru stees ,  
su ccession s to  tru steesh ip s , ex t in c t io n  o f  trusts, rights o f  b eneficiaries, e tc .,  
w hich  are in  cases o f  ord in ary  tru sts  d ea lt w ith  by sectio n s 1 1 -9 8  o f  th e  
O rdinance, can  in  th e  case  o f  ch aritab le  trusts be determ ined  o n ly  b y  m ean s  
o f  sp ecia l recourse to  a  D is tr ic t  C ourt. T he correct v iew , I  th in k , is  th a t  
a ll th e  provisions o f  th e  O rdinance o th er than  Chapter 10, a p p ly  gen era lly  
in  relation  to  a ll tr u s ts , a n d  th a t  Chapter 10 m erely  co n ta in s  sp ec ia l 
.add itional provisions a p p lica b le  to  charitable trusts on ly .

Mr. W eerasooria a lso  co n ten d ed  th a t  th e  provisions o f  S . 107 are n o t  
a v a ila b le  in  th is  case on  th e  grou n d  th a t  in  th e  absence o f  ev id en ce  th a t  
th e  T em ple in  q u estion  w a s op en  to  worship by th e  p ub lic , a  tru s t  in  its  • 

fa v o u r  is not a ch a rita b le  tr u s t  w ith in  th e  m eaning o f  S. 99 o f  th e  O rdinance. 
T h e  on ly  ev idence o n  record  is  th a t  “ th e  h igh  festiv a l is  ce leb ra ted  in  
M ay or Ju ne ", an d  “ th e  ‘ K a n th a sid d y  f e s t iv a l1 in  N o v em b er  ” , a n d  in  
a d d it io n  there is  an  office o f  M anager o f  this T em ple. T h ese tw o  ite m s  o f  
ev id e n c e  perm it o f  th e  in feren ce th a t  th e  T em ple is  open  for w orsh ip , a t  
lea st  b y  a section  o f  th e  H in d u  pub lic in  th a t  area. M oreover, there  
w as no ev idence to  th e  e ffec t  th a t  th e  Tem ple is s itu a ted  on  lan d  w h ich  
b elon ged  to  K an d a v a n a m  or h is  heirs, and C ounsel for th e  re sp o n d en ts  at  
th e  trial m ade no su g g estio n  th a t  th e  Tem ple w as n o t one op en  to  p u b lic  
w orsh ip . I  th in k  th erefore  th a t 'th e  a llegation  by th e  d efen d an ts th a t  th e  
tru st  in  question  w as a  ch ar itab le  tru st is sound, and  th a t  a ccord in g ly  
resort m ay properly be h a d  to  th e  provisions o f  S. 107 to  hold  th a t  a  tru st  
•exists d esp ite th e  a b sen ce o f  ev id en ce  o f  its form al con stitu tio n .

T he appeal m u st b e a llo w ed  an d  th e  p la in tiff’s action  d ism issed . T h e  
p la in tiffs  m ust p a y  th e  co s ts  in  th e  original Court to  th e  th ree  d efen d a n ts, 
a n d  th e  costs o f  ap p ea l to  th e  1s t  and  2nd defendants.

A p p e a l  a llo w e d .


