
( 4 4 4 ) 

Present: W o o d E e n t o n J . 

S A X T O N v. W I L S O N . 

535—P. C. Matale, 370. 

Labour Ordinance, No. 13 of 1889, a. 6—No. 9 of 1909, a. 4—Failure to 
pay coolies their'usages before end of following month—Bequest by 
coolies to hold back wages—Government Agent has locus standi to 
prosecute. 

A superintendent of an estate did not pay the coolies their wages 
for November, 1 9 1 2 , in the following month a t the request of the 
coolies themselves, w h o were anxious that the money should b e 
kept back and paid t o them with their wages for December in 
January, 1 9 1 3 , just in t ime for the Thai Pongal festival. The 
cuperintendent intimated t o the coolies that he was prepared t o 
pay them on December 2 8 , but as the coolies had intimated their 
wish t o get their wages in January, he took a comparatively small 
sum of R s . 5 0 0 , which- would have enabled h im t o pay at once any 
malcontents. 

Held, tha t the superintendent was guilty of an offence under 
section 6 of Ordinance N o . 1 3 of 1 8 8 9 , as amended by Ordinance 
N o . 9 of 1 9 0 9 . 

W O O D R E N T O N J . — I cannot hold that there was anything that 
can fairly be described a s a tender of the wages t o the coolies so a s 
t o bring the case within sub-section ( 5 ) (a) of section 6 . Nor do I 
think that the case can be brought within sub-section ( 6 ) itself. 

A Government Agent has a locus standi t o appear as prosecutor 
in cases of this kind. 

'J** H E fac t s appear from the j u dgment . 

Wadsvsorth, l or t h e accused , appe l lant .—The Government A g e n t 
has no s t a t u s under the Ordinance to prosecute the accused 
for n o n - p a y m e n t of w a g e s t o t h e cool ies . T h e act ion should be 
brought by t h e cooly himself . I t w a s held by this Court in 
several cases t h a t only the employer or s o m e person duly 
authorized by t h e employer could prosecute a cooly for offences 
under sec t ion 11 of t h e Labour Ordinance (No . 11 of 1865). 
S e e Kandasamy v.. Muttamma,1 Cadersa v. Muttamma,2 Hall v. 
Kandeswamy.3 T h e s a m e principle would apply here . T h e cooly 
is the on ly person aggrieved by the omiss ion . T h e accused 
offered the w a g e s for t h e m o n t h of N o v e m b e r in D e c e m b e r . 
H e h a d actual ly to ld the cool ies so, and h a d o n the day appointed 
a s u m of m o n e y w i t h h i m t o pay t h e m . B u t t h e cool ies preferred 

i (1896) 2 N. L. B. 71. 2 (1902) 6 N. L. B. 120. 
3 (1910) 5 A. C. B. 12fi.. 
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t o l e a v e t h e w a g e s t o a c c u m u l a t e for t w o m o n t h s . T h e a c c u s e d 
should n o t b e h e l d t o h a v e c o m m i t t e d a n offence under t h e 
Ordinance u n d e r t h e s e c i r c u m s t a n c e s . 

Counse l referred t o Baine v. NaUatamby.1 

Garvin, 'Acting S.-G., for t h e r e s p o n d e n t . — [ H i s Lordsh ip ca l l ed 
upon respondent ' s counse l t o reply t o t h e first o b j e c t i o n — t h e 
right of t h e G o v e r n m e n t A g e n t t o p r o s e c u t e . ] T h e c a s e s c i ted are 
cases of qui t t ing serv ice ; there w a s only a breach of contract . 
H e r e there is n o t o n l y a breach of contract , b u t t h e in fr ingement 
of a s tatutory d u t y . I t i s t h e G o v e r n m e n t A g e n t w h o h a s , under 
t h e Ordinance, t o s e e t o t h e working of t h e Ordinance in h i s 
province . 

A u g u s t 7, 1913 . WOOD RENTON J.—-

This case , if I m a y say so , h a s b e e n e x t r e m e l y wel l argued o n 
b o t h s ides , and raises ques t ions of l a w of considerable general 
importance under t h e I n d i a n Coolies Ordinance, 1909. T h e c o m ­
pla inant i s t h e G o v e r n m e n t A g e n t o f t h e Central Prov ince . T h e 
accused i s Mr. Wi l son , - t h e super in tendent of certa in e s t a t e s in t h e 
district of Ma t a l e . T h e prosecut ion is i n s t i t u t e d under sec t ion 6 (1) 
of t h e I n d i a n Coolies Ordinance , 1889 ( N o . 13 of 1889) , a s a m e n d e d 
by sec t ion 4 of t h e Ordinance first referred to . T h e sec t ion in 
quest ion provides t h a t " i t shal l b e t h e d u t y of every employer t o 
p a y t h e w a g e s of t h e labourers i n h i s e m p l o y m e n t m o n t h l y , w i t h i n 
o n e m o n t h from t h e expirat ion of t h e m o n t h during w h i c h t h e 
w a g e s h a v e b e e n e a r n e d . " -The s e c t i o n g o e s o n t o provide t h a t a n 
employer w h o i s gu i l ty o f a breach of t h e r e q u i r e m e n t o f t h e Ordi­
n a n c e as t o t h e m o n t h l y p a y m e n t of w a g e s shal l b e qui l ty of a n 
offence, and shal l b e l iable o n convic t ion t o a fine w h i c h m a y e x t e n d 
t o R s . 5 0 o n a first conv ic t ion , a n d R s . 2 0 0 o n a s e c o n d or a n y 
subsequent c o n v i c t i o n . T h e fac t s here are n o t in d i spute . N o 
doubt is t h r o w n or c a n be t h r o w n on t h e good fai th and credibi l i ty 
of Mr. W i l s o n , or h i s A s s i s t a n t M r . Tyler , w h o a l so g a v e e v i d e n c e 
in t h e case . T h e only; ques t ion is w h e t h e r or n o t Mr. W i l s o n h a s 
c o m m i t t e d t h e s ta tu tory offence. T h e a l legat ion on behalf of t h e 
prosecut ion i s t h a t , w h i l e u n d e r t h e Ordinance h i s coo l ies ' w a g e s 
for t h e m o n t h of N o v e m b e r , 1912, should h a v e b e e n paid before t h e 
end of D e c e m b e r in t h a t year , t h e y were h e l d back, and were pa id 
on ly w i t h t h e D e c e m b e r w a g e s in J a n u a r y , 1913 . T h a t a l legat ion 
is undoubted ly s u b s t a n t i a t e d by t h e ev idence . I n d e e d , there is n o 
denial of i t by Mr. W i l s o n or b y Mr. Tyler . Prima facie, therefore, 
t h e s ta tu tory offence h a s b e e n c o m m i t t e d . T w o p o i n t s , however , 
h a v e b e e n urged w i t h a v i e w to rebut t ing t h e prima facie case w h i c h 
t h e e v i d e n c e d i sc loses . Of t h e s e p leas , o n e d e p e n d s o n t h e mer i t s , 
and t h e other raises a ques t ion , a l though a n important ques t ion , of 

i (1905) 8 N. L. R. 258, at p.. 260. 
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1913. form. I wil l deal w i t h the lat ter first. I t i s argued that the 
W o o D Government A g e n t h a s n o locus standi under t h e Ordinance t o appear 

BENTON J . a s prosecutor in c a s e s of th i s k ind. I n support of that content ion 
Saxton v. Mr. Wadsworth~has referred m e t o .a group of c a s e s — K a n d a s a m y v. 

Wilson Muttamma,1 CoJdersa v.. Muttamma2 Hall v. Kandeswamy 3—the 
short effect of w h i c h i s t h a t , i n prosecut ions under t h e Labour 
Ordinance, 1865 ( N o . 11 of 1865), sect ion 11 , on ly the employer , or 
s o m e person proved t o h a v e been authorized by t h e employer in 
that behalf, c a n prosecute . .Those cases do not appear t o m e t o be 
applicable t o t h e ques t ion t h a t I h a v e here t o decide, for t w o reasons . 
I n t h e first p lace , t h e y deal w i t h a n offence, n a m e l y , quitt ing service 
w i thout not ice , w h i c h is d irect ly and primarily a breach by the 
e m p l o y e of h i s contract w i t h h i s employer . T h e duty of the e m ­
ployer under sec t ion 6 (1) of Ordinance N o . 13 of 1889 is something 
more . Fai lure t o p a y t h e w a g e s of t h e cooly at the t i m e w h e n t h e 
Legis la ture h a s dec lared t h e m t o be d u e is n o doubt a breach of 
contract as regards t h e cooly . B u t it i s also a breach of a specific 
duty i m p o s e d u p o n t h e employer by t h e e n a c t m e n t in quest ion—a 
d u t y for t h e purpose of safeguarding t h e performance of which t h e 
L e g i s l a t u r e h a s i m p o s e d u p o n t h e employer another obligation, 
n a m e l y , t h a t of forwarding t o t h e Government A g e n t , under a 
pena l ty for defaul t , a declarat ion t h a t i t h a s been duly fulfilled. I n 
t h e second p lace , t h e structure of Ordinance N o . 13 of 1889, as 
a m e n d e d by Ordinance N o . 9 of 1909, i tself s e e m s to m e sufficient 
t o indicate a n intent ion on t h e part of t h e Legis lature to give the 
G o v e r n m e n t A g e n t a locus standi where t h e s tatutory dut ies h a v e 
b e e n disregarded. I h a v e already pointed o u t t h a t t h e Ordinance 
requires t h e employer t o forward a declaration t h a t the m o n t h l y 
w a g e s h a v e b e e n du ly paid t o the G o v e r n m e n t Agent , and the 
a m e n d e d sec t ion provides that , where a fine i m p o s e d o n an employer 
for failure to pay t h e w a g e s of h i s labourers wi th in the prescribed 
period h a s n o t b e e n paid wi th in t w e n t y - o n e days from t h e da te of 
i t s impos i t ion , t h e G o v e r n m e n t A g e n t m a y recover t h e a m o u n t 
in t h e m a n n e r provided by sec t ion 22 of the Medical W a n t s Ordi­
n a n c e , 1880. Moreover , o ther s tatutory provisions in t h e n e w 
Ordinance require employers t o prepare and keep comple te registers 
of their labourers, and i t certainly h a s been t h e pract ice for prosecu­
t ions for breaches of t h e s e provisions t o be ins t i tuted b y t h e Govern­
m e n t Agent , a l though there is noth ing in t h e e n a c t m e n t itself wh ich 
express ly authorizes h i m t o prosecute . On t h e s e grounds I hold that 
t h e formal object ion t o th i s prosecut ion fai ls . 

I c o m e n o w t o t h e object ion of subs tance . T h e defence se t u p by 
M r . W i l s o n at t h e trial w a s , and t h e ev idence shows , t h a t h e did not 
p a y t h e cool ies ' w a g e s for N o v e m b e r , 1912 , in t h e fol lowing m o n t h 
at t h e request of t h e cool ies t h e m s e l v e s , w h o were anxious t h a t t h e 

» (1890) 2 N. L. R. 71. » (1902) 8 N. L. R.1S0. 
» (1910) 5 A. C. R: 125. 
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m o n e y should be k e p t back and p a i d t o t h e m w i t h the ir w a g e s lor 
D e c e m b e r in J a n u a r y , 1913 , j u s t in t i m e for the* T h a i P o n g a l 
fest ival . I t w a s c o n t e n d e d i n t h e Court be low , a n d h a s b e e n 
contended h e r e , t h a t , as Mr. W i l s o n w a s ready a n d wi l l ing t o p a y 
t h e cool ies the ir N o v e m b e r w a g e s i n D e c e m b e r , t o l d t h e m t h a t h e 
w a s so , a n d w a s i n fact ready o n D e c e m b e r 2 8 w i t h a s u m of B s . 500 , 
w h i c h w o u l d h a v e b e e n sufficient t o m e e t t h e c l a i m s of a n y cool ies 
w h o were dissat isf ied w i t h t h e arrangement as t o t h e r e t e n t i o n of 
t h e w a g e s , h e m u s t b e h e l d e i ther t o h a v e p a i d t h e m o n e y (to t h e 
cool ies w i t h i n t h e m e a n i n g of t h e a m e n d e d sec t ion 6 (5) (a) , or , 
w i th in t h e m e a n i n g of sub- sec t i on (6) of t h a t sec t ion , t o h a v e b e e n 
p r e v e n t e d from d o i n g s o o w i n g t o " t h e absence " o f t h e cool ies , for 
t h e y did n o t in fact a t t e n d o n t h e ordinary day and at t h e ordinary 
p l a c e of p a y m e n t , or f r o m a n " unavo idable c a u s e . " T h e l earned 
Po l i ce Magis trate h a s over-ruled t h i s content ion , a s h e over-ruled 
a lso t h e formal objec t ion of w h i c h I h a v e already d i sposed . H e 
conv ic ted Mr. W i l s o n , a n d s e n t e n c e d h i m t o p a y a fine of B s . 3 0 . I t 
appears t o m e t h a t , o n t h e m e r i t s as w e l l a s o n t h e formal ques t ion 
as t o t h e r ight of t h e G o v e r n m e n t A g e n t t o prosecute , t h e dec i s ion 
of t h e P o l i c e Magi s tra te i s correct . There w a s n o t h i n g here in t h e 
n a t u r e of S t ender . Mr. W i l s o n n o d o u b t i n t i m a t e d t o t h e coo l ies 
t h a t h e w a s prepared t o p a y t h e m o n D e c e m b e r 2 8 . B u t w h e n h e 
w a s m a d e aware of the ir i n s i s t e n t r e q u e s t t h a t t h e w a g e s should b e 
k e p t bacU ti l l J a n u a r y , h e .took n o s t e p s w h i c h w o u l d h a v e enab led 
him t o pay t h e cool ies i n full if t h e y h a d c h a n g e d their m i n d s and 
in fact h a d c o m e forward and asked for p a y m e n t . H e w a s pro­
v i d e d m e r e l y w i t h a comparat ive ly s m a l l s u m , w h i c h w o u l d h a v e 
enabled h i m t o p a y a t c n c e a n y m a l c o n t e n t s . I c a n n o t h o l d t h a t 
there w a s here a n y t h i n g t h a t c a n fairly b e descr ibed a s a . t e n d e r of 
t h e w a g e s t o t h e cool ies s o as t o br ing t h e c a s e w i t h i n sub- sec t ion 
(5) (a) of s ec t ion 6 . N o r do 1 think t h a t t h e case c a n b e brought 
wi th in sub-sec t ion (6) itself. I t i s t rue t h a t t h e c o o l i e B o n t h e d a y i n 
quest ion were absent . B u t t h e sub- sec t ion c o n t e m p l a t e s a b s e n c e 
of a n unavoidable character i n s o far as t h e e m p l o y e r is concerned . 
T h e words a r e : " O w i n g t o t h e a b s e n c e o f any labourer or t o a n y 
other unavoidable c a u s e . " There is n o t h i n g in t h e e v i d e n c e in t h e 
present case t o s h o w t h a t if M r . W i l s o n h a d sa id t o t h e c o o l i e s : 
" T h e in ten t ion of t h e law! is t h a t your w a g e s shou ld b e pa id t o y o u 
every m o n t h , and I require y o u t o b e present on a specif ied day , s o 
t h a t I m a y d ischarge t h e d u t y w h i c h t h e l a w h a s i m p o s e d u p o n m e , " 
t h e y w o u l d h a v e n o t a t t e n d e d in full force. Th i s observa t ion 
appl ies equa l ly t o t h a t part of t h e a r g u m e n t w h i c h t u r n s o n t h e 
words " unavo idab le c a u s e . " I agree w i t h t h e Po l i ce M a g i s t r a t e 
t h a t t h e probabi l i ty i s t h a t if M r . W i l s o n h a d regarded i t a s h i s 
d u t y t o s e e t h a t t h e cool ies were paid the ir N o v e m b e r w a g e s before 
t h e m o n t h of D e c e m b e r expired, and h a d brought a l i t t l e pressure 
t o bear u p o n t h e m , t h e y w o u l d h a v e a c c e p t e d their w a g e s w i t h o u t 
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1M3. further demur . I n t h e s e c ircumstances , i t cannot be said t h a t t h e 
WOOD failure t o pay t h e w a g e s w a s d u e t o any unavoidable cause . I f t h e 

BENTON J . j a w were t o b e interpreted in a contrary s ense , one of i t s m a i n 
Saxton v. ob jec t s wou ld in a great m e a s u r e b e defeated. T h e intent ion of 

Wilson t h e Legis lature w a s t o e x e m p t t h e cooly from impr i sonment for 
debt b y g iv ing h i m pract ia l ly n o excuse for ge t t ing i n t o debt . 
T h e only m e a n s of securing t h a t e n d is t o provide t h a t h i s w a g e s 
shall b e paid t o h i m m o n t h l y . T h e practical result of w a g e s being 
he ld back in prospect of a great and popular fes t iva l would b e t h a t 
t h e cooly wou ld get . into debt before t h e t i m e for t h e fest ival c a m e , 
and t h a t w h e n i t c a m e h e w o u l d s p e n d t h e w a g e s t h a t were paid t o 
h i m o n t h e fest ival and n o t i n p a y m e n t of h i s debt . T h e appeal 
m u s t b e d i smissed . B u t a s there h a s b e e n no previous decis ion o n 
t h e quest ion involved in i t , I propose ea; mero motu, for no application 
w a s m a d e t o m e o n t h e po int b y t h e appel lant ' s counsel , t o reduce 
t h e pena l ty from one of R s . 30 to o n e of R s . 5.' 

Appeal dismissed. 


