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1937 Present: Abrahams C.J. 

W E E R A S I N G H E v. PETER. 

563—P. C. Matale, 20,381. 

Bind over to keep the peace— Nature oj information insupport of charge— 
Breach of peace imminenU-rBreach of peace on the part of person other 
than accused—Criminal Prqcedure Code, ss. 81 and 84. 
The information on which: a person is bound over to keep the peace 

under section 81 of the Criminal Procedure Code must be direct and not 
hearsay. A breach, of the peace in respect of which a person is called 
upon to give security must be shown to be- imminent or in contemplation 
at the time the information is given or the order asked for. 

Where a summons makes an' allegation upon which is based a charge 
that a person is likely to commit a breach of the peace, the charge cannot 
be established by facts leading to the conclusion that the breach of 
peace will be committed by some other person owing to the wrongful 
acts of the person charged. Jamal v. Aponsu (2 Times of Ceylon L.R. 215) 
followed; Pietersz v. de Silva (3 C. W. Rep. 361) distinguished. 
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A P P E A L from an order m a d e by the Po l i ce Magistrate against t h e 
appel lant under section 81 of t h e Criminal Procedure Code to en ter 

into a bond to keep the peace. 

Hayley, K.C. (wi th R. C. Fonseka), for appel lant and pet i t ioner i n 
application. 

H. V. Perera, K.C, (w i th B. H. AUiui ihare) , for respondent to appeal 
and application. 

October 14,1937. A B R A H A M S C.J.— 

T h e appel lant w a s ordered by the Po l i ce Magistrate , Matale , u n d e r 
sect ion 81 of t h e Criminal Procedure Code, to enter into a bond for t h e 
s u m of Rs. 100 to k e e p the peace for s i x months . Aga ins t this order h e 
appeals. 

T h e proceedings w e r e inst i tuted b y a Mr. C. S. Peter , super in tendent 
of an estate, w h o s w o r e a n information w h i c h is sufficiently instruct ive , i n 
v i e w of the nature of the proceedings , to b e reproduced verbat im. T h i s 
is w h a t h e said : — 

" A portion of the Bambaragala es tate i s p l a n t e d i n c a r d a m o m s for 
the last thirty or forty years . I h a v e b e e n in charge of t h e es tate for 
five years . F o r the five y e a r s I h a v e b e e n tak ing t h e produce . O n 
t h e 15th instant e v e n i n g I heard from m y Ass i s tant that W e e r a s i n g h e 
and some S ingha lese m e n had entered t h e cardamom field and h a d 
c leared t h e land. I w e n t there o n S u n d a y the 16th and I f o u n d 
nobody at work. I aga in w e n t o n the 17th Monday, and t h e w a t c h e r 
g a v e m e informat ion that W e e r a s i n g h e and some five S i n g h a l e s e 
lab' "HTS had b e e n p i ck ing cardamoms. I reported t h e m a t t e r to t h e 
Rattota Pol ice . O n the 17th there w a s no reserve constable . T h e y 
sent a P. C. on the 18th. I accompanied h im. Three of the coo l ies 
w e r e there w a t c h i n g on t h e road in the cardamom area. T h e y w e r e 
taken by the Pol ice and m y w a t c h e r identified t h e s e three as the m e n 
w h o w e r e picking cardamoms on t h e prev ious day. T h e cons tab le 
w a r n e d t h e m not to c o m e back. T h e fo l l owing day t h e y c a m e b a c k 
again. I again sent for the Po l i ce and on the 20th I r ece ived infor
mat ion that Weeras inghe had s topped m y f irewood contractors f r o m 
r e m o v i n g m y firewood. I rece ived informat ion that W e e r a s i n g h e 
insisted on occupying the land e v e n if it c a m e to the mat ter of u s i n g 
firearms. I ant ic ipate breach of the peace b e t w e e n m y o w n labourers 
and Weeras inghe . I do not w a n t to take the l a w into m y o w n hands . " 

In v i e w of the fact that none of the a l legat ions in this in format ion w e r e 
direct but the facts a l leged had reached the informant b y hearsay , I d o ' 
no t th ink that the l earned Magis trate w a s justified in issuing process . 
H o w e v e r , a s u m m o n s w a s i ssued under sect ion 84 of t h e Criminal P r o c e 
dure Code, the mater ia l port ion of w h i c h runs as fo l lows : — 

" W h e r e a s it has been m a d e to appear to m e b y credible in format ion 
that y o u stopped the firewood contractor of Bambaraga la es tate f r o m 
r e m o v i n g firewood and ins is ted on occupy ing a port ion of B a m b a r a g a l a 
es tate and that y o u are l ike ly t o commit a breach of t h e peace " 
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B y section 85 of the Code this summons should h a v e contained a brief 
s tatement of the substance of the information on wh ich the summons w a s 
issued, in order of course that the person summoned should h a v e notice 
of the facts upon which it is al leged that he is l ike ly to commit a breach 
of the peace. On the face of it the appellant must h a v e assumed either 
t h a t the breach of the peace w h i c h h e was l ike ly to commit w a s in stopping 
t h e firewood contractor, or on his insistence of his occupying a portion of 
Bambaragala estate wh ich , of course, in itself is not a breach of the peace, 
un le s s insistence m e a n s the exercise of v iolence, or that in addit ion to 
these two al legations of aggress iveness h e w a s in some vague general w a y 
bel ieved to be l ike ly to commit a breach of the peace. 

On his appearance in the Pol ice Court, the informant, Peter , gave no 
direct ev idence of the appellant's conduct. H e said that h e had heard 
that the appellant and his m e n had been picking cardamoms on a portion 
of the estate w h i c h h e claimed to be his, and h e gave ev idence of title. 
H e said h e apprehended a clash b e t w e e n his cool ies and t h e appellant's 
cool ies as the appel lant had wrong ly put out a site for building. H e had 
not himself spoken to the appel lant but his assistant, Boi l ing, had actually 
d o n e so, and h i s att i tude appears to have b e e n that of a m a n w h o had 
restrained himself from committ ing some act of v io lence under great 
provocation, and his ev idence appears to g ive the impression that h e w a s 
prepared to assert h i s r ights as o w n e r w i t h s o m e act of v io lence unless h i s 
application against the appel lant w a s successful . 

T h e firewood contractor, interference w i t h w h o m w a s made so important 
a part of the summons , w a s not cal led to g ive ev idence and Peter informed 
the Court that the contractor did not tel l h im h o w he w a s prevented from 
carrying out his contract. 

Boi l ing, the assistant superintendent , g a v e direct ev idence of the 
p ick ing of these cardamoms, and t h e c la im on the part of the appel lant 
that he w a s acting for a certain Dr. Hunt w h o bought the place. Boi l ing 
added that the appel lant told h im that none of the estate coolies should 
enter the cardamom portion till h e and Mr. Pe ter had h a d a fight for the 
land. Boi l ing appeared to think that this indicated an intent ion on t h e 
part of the appel lant to chal lenge Peter to a trial of physical strength. I 
do not agree. I think that this s ta tement about a fight w a s used figura
t ive ly , and that is supported by a le t ter w h i c h Boi l ing sent to his principal 
i n w h i c h h e said that the appel lant h a d s tated h i s intent ion of filing a n 
act ion against Pe ter for cutt ing the jungle trees in his cardamom plot, 
and that the appel lant had added that none of the estate coolies should 
en ter t h e field till " h e and y o u fights for t h e place ". 

T h e appel lant did not g ive ev idence nor did h e call any wi tnesses . I 
t h i n k that the learned Magistrate w a s ent i t l ed to draw from h i s s i lence an 
inference of h i s inabi l i ty to justify his entry, upon the estate, but that is 
far from saying that he w a s justified in holding that there w a s proof that 
a breach of the peace w a s l ike ly t o occur. T h e Magistrate said : "The 
pet i t ioner seeks to h a v e the respondent bound over as the cont inued 
un lawfu l acts on the part of the respondent w o u l d probably occasion a 
breach of the peace" . The learned Magistrate has also said that in v i e w 
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o f the state of the fee l ings b e t w e e n the parties , judg ing by the le t ter of 
Boi l ing w r i t t e n to Peter , any m o r e wrongfu l acts w o u l d probably resu l t 
in a clash. H e thought that if t h e f irewood contractor w a s prevented 
from removing firewood there w a s a reasonable l ike l ihood of a c lash 
taking place. In v i e w of the fact that the firewood contractor w a s not 
cal led, h o w w a s it possible to say w h a t w a s the prevent ion w h i c h t h e 
appel lant p lanned ? Moreover, there w a s no ev idence w h a t e v e r that t h e 
appel lant w a s threatening to use any v io l ence against anybody since, as 
I have said, the express ion " fight" h e is said to h a v e u s e d to Boi l ing , in 
m y opinion w a s used i n a figurative sense only . That be ing so, if a n y 
v io lence w a s l ike ly to be exerc ised against the appel lant it w o u l d proceed 
f rom Peter or h i s men . T h e learned Magistrate s e e m e d to th ink that t h e 
appel lant once h a v i n g establ ished himsel f on the estate w o u l d proceed to 
further acts imply ing ownersh ip b y put t ing u p a bui lding, p icking carda
m o m s , c learing the jungle , and prevent ing the cool ies on the es tate and t h e 
firewood contractor from performing their lawfu l duties . This is vague , 
speculat ive , and distant. In Jamal v. Rebecca Aponsu\ J a y e w a r d e n e J. 
said that, " A breach of the peace in respect of w h i c h a person is ca l led 
upon to g ive securi ty m u s t be s h o w n to be imminent or in contemplat ion 
at the t ime the information is g iven and an order asked f o r " . It dbes 
not s eem to m e that a breach of the peace w a s i m m i n e n t at the t i m e t h e 
order w a s asked for nor can I see w h o w a s contemplat ing it. A h antici 
pat ion of a breach of the peace that w o u l d take p lace at s o m e dis tant 
da te cannot be regarded as contemplat ion. 

There is also this further point. T h e s u m m o n s a l leged that it w a s the 
appe l lant w h o w a s l ike ly to commit a breach of the peace . The Magis 
trate found that it w a s l ike ly that the wrongfu l acts of t h e appel lant 
wouk" cause a conflict, and justified h i s finding on the authori ty of 
de S a m p a y o J. w h o said in the case of Pietersz v. de Silva2, that " T h e 
intent ion to commit a breach of the peace need not necessar i ly b e on t h e 
part of the person charged . . . . it is sufficient if the person 
charged does any wrongfu l act that m a y probably occasion a breach or 
t h e peace on the part of another person" . I h a v e careful ly e x a m i n e d 
that case but I do not find in it any ground for ho ld ing that w h e r e a 
s u m m o n s m a k e s an al legat ion u p o n w h i c h is founded a charge that a 
person is l ike ly to commit a breach of the peace , at the hear ing another 
se t of facts can be put forward leading to the conclusion that it is s o m e b o d y 
e l se w h o wi l l commit a breach of the peace o w i n g to the wrongfu l acts of 
t h e person charged. I th ink that t h e absence from the s u m m o n s of all 
t h o s e necessary facts from w h i c h the learned Magistrate c a m e to h i s 
finding w o u l d just i fy m e in quashing his order, but, as I h a v e said above, 
t h e vagueness and speculat iveness of the ev idence are insufficient to 
ma in ta in this order. E v e r y case in w h i c h a party, w h o says h i s land is 
b e i n g invaded, comes to Court and says that unless t h e trespasser is bound 
over to k e e p the peace h e h imse l f m a y break the peace does not n e c e s s a r i l y 
c a l l for an order under sect ion 81 of the Code. 

1 2 Times of Ceylon Law Sep. 215. *3C.W. Sep. 361. 


