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V IV IE N N E  G O O N E W AR D E N E  v. W IJ E Y E S U R IY A .

449— M. C. Colom bo, 40,959.

Order o f attachment— Order fo r  arrest o f  person  by G overnor— Person  
absconding—A ttachm ent o f  property—Application  by a ttorney to cancel 
order—D efence (.Miscellaneous) Regulations, No. 3.

O n  a  re p o rt  b y  a  P o lic e  O ffic e r  to  th e  M a g is t ra te  o f  C o lo m b o  th at  

" H i s  E x c e lle n c y  the  G o v e rn o r  h a d  m a d e  a n  o r d e r  a g a in s t  M rs . G —  

in  p u rsu an c e  o f  the  p o w e rs  v e s te d  in  h im  b y  th e  D e fe n c e  (M is c e l la n e o u s )  
R e g u la t io n s— w h ic h  w a s  d e e m e d  to  b e  a  w a r r a n t  f o r  th e  a r re s t  to M rs . G  

an d  th at sh e  h a d  a b sc o n d e d  o r  w a s  c o n ce a lin g  h e r s e l f  so  th a t  the  

w a r r a n t  c o u ld  n o t b e  e x ec u te d  ” , th e  M a g is t ra te  p u b lis h e d  a  p ro c la m a t io n  

r e q u ir in g  M rs . G  to  a p p e a r  a t a  spec ified  p la c e  a n d  t im e  a n d  a lso , in  

te rm s o f  section  60 (1 )  o f  th e  C r im in a l  P ro c e d u re  C o d e , is su e d  a n  o r d e r  

f o r  th e  a ttach m en t o f  h e r  p ro p e r ty . T h e re u p o n  th e  a tto rn e y  o f  M rs . G  

filed  an  a ffid av it  in  th e  M a g is t r a te ’s  C o u r t  to  th e  e ffec t that. M rs .  G  

h a d  to ld  h im , in .N o v e m b e r ,  1941 (f iv e  m o n th s  p r io r  to  th e  G o v e r n o r ’s  

o r d e r ) ,  th a t  sh e  w a s  le a v in g  C e y lo n  im m e d ia te ly  a n d  th a t  h e  h a d  n o t  

seen  o r  h e a rd  f ro m  h e r  s in ce  th a t  date . H e  v e r i ly  b e lie v e d  th a t  sh e  

c a rr ie d  o u t h e r  in ten tio n  o f  le a v in g  th e  I s la n d  a n d  m o v e d  th e ' C o u r t  to 

c an ce l th e  o rd e r  o f  a ttach m en t.

Held, th at th e  a tto rn e y  h ad  n o  statu s to  m o v e  th e  C o u r t  to  re sc in d  the  

o rd e r , as M rs . G  m u s t b e  d e e m e d  to  b e  in  co n tem p t t i l l  sh e  com es  

f o r w a r d  in  re sp o n se  to  th e  p ro c lam a tio n .

^  P P E A L  from  an order o f the Magistrate, Colombo.

Crown Counsel raised the prelim inary- objection that there was no 
right o f appeal from  the order o f the Magistrate.

H. V. Perera , K .C . (w ith  him  N . Nadarajah, K .C ., V. Mendis, and 
H. W. Jayaw ardene), fo r appellant.— Even if  there is no right o f appeal 
the Court can exercise its revisionary powers. I t  is submitted that 
there is no lega l foundation fo r  the attachment order. B efore  a pro
clamation and an attachment order are issued, it must be shown that 
an accused is absconding; know ing o f the warrant, or is in concealment. 
See In  re  R a m jib h a i1 and the case reported in 29 A . I. R . ( M adras ) 289. 
There must be some m aterial to' satisfy the M agistrate that the accused 
•was absconding— (1935) 35 Cr. L . J. 1286. “ Abscond ing”  means evading 
process, i.e., the order o f detention. One must be aware o f process and 
keep away— (1942) A . I. R . (M adras) 289. \

The order o f detention is “  deemed to be a warrant ”  only fo r  lim ited  
purposes, namely, fo r purposes o f execution, not fo r  purposes o f contempt. 
F or the effect o f the phrase “  deemed to be . . .  . ” , see A rth u r  
H ill  v. East and W est Ind ia  D ock  Com pany ‘

E. H . T. Gunasekera, C.C., fo r  respondent.— It  is submitted that the 
petitioner had no “  status ”  to m ove the M agistrate to rescind his order 
o f attachment* The property belongs to Mrs. G., not to her attorney. 
The attorney has no interest, apart from  the interests o f Mrs. G- I f
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her interests are in fringed the proper remedy is a civ il action. See 
In  re  Chunder Bhon Singh.1 I f  the petition is on behalf o f Mrs. G. the 
Court cannot entertain it, fo r an absconder is in contempt and cannot 
be heard. The words “  deemed to be a warrant ” indicate that the 
powers o f a Magistrate’s Court are to be used fo r executing a detention 
order.

Cur. adv. vu lt.

July 30, 1942. H e a r n e  J.—

A n  Officer o f the Crim inal Investigation Department reported to the 
Magistrate o f Colombo that “  His Excellency the Governor had made 
an order against Mrs. V . Goonewardene, in pursuance o f powers vested 
in him  by the Defence (Miscellaneous No. 3) Regulations, that the order 
was deemed to be a warrant fo r the arrest o f Mrs. Goonewardene 
(Regulation 1 (9 ) )  and that she had absconded or was concealing herself 
so that the warrant could not be execu ted” . H e asked the Magistrate 
to publish a proclamation, requiring her to appear at a specified place 
and tim e and also asked, in terms o f section 60 (1 ) o f the Crim inal P ro 
cedure Code, fo r  an order o f attachment o f any property belonging to 
her. Both the applications w ere allowed.

Mr. C. E. Jayewardene, a Proctor, then filed an affidavit in the Magis
trate ’s Court to the effect that Mrs. Goonewardene had appointed him 
her attorney by  deed, that she had told him in Novem ber, 1941 (five  
■months prior to the Governor’s o rd e r ), she was leaving Ceylon 
“  im m ediately ”  and that he had not seen or heard from  her since that 
dat.e. “  H e ver ily  believed that she had carried out her intention of 
leaving the Is lan d ”  and moved the Court to cancel the order o f attach
ment o f the property o f Mrs. Goonewardene. This was refused. It  was 
conceded that there was no right of appeal from  the order of refusal 
and this Court has been asked to exercise its revisional jurisdiction 
in respect o f the said order by setting it aside and releasing Mrs. Goone- 
w ardene’s property from  attachment.
. It  is necessary to decide, in  the first place, whether the petitioner 

had any status at all to m ove the Magistrate to rescind his order. I  
agree w ith  Crown Counsel that prim a facie he had no status. A  pro
clamation having been issued, requiring Mrs. Goonewardene to appear, 
she must, t ill she does so, be deemed to be in contempt. It  m ay be she 
is not, fo r the reason that she has had no notice o f the proclamation. 
If, later on, she comes forw ard and offers an explanation it w ill be the 
du ty o f the Magistrate to determ ine jud icia lly whether her explanation 
is satisfactory. I f  it is held that it  is, she may, i f  so advised, apply for 
a  suspension o f the attachment order. But t ill she comes forw ard in 
response to the proclamation she must be regarded as in contempt, 
and rio Court w ill ord inarily entertain an application on behalf o f a person 
who is in contempt o f its authority.

Counsel fo r  the petitioner appreciated this and, in the argument 
before me, submitted that his client would be accorded a hearing, at 
least as amicus curiae, when he could show, as he claimed to be able to 
show, that th e re 'w as  in fact no lega l foundation fo r the attachment 
order, in other words that the Magistrate had acted without -jurisdiction.

1 (1872) 17 Suth. m  R. (Cr.) 10.



In  this connection, he cited two cases. In  one o f them, reported in  
13 Cr. L . J. 796, a Magistrate issued a warrant fo r  the arrest o f a person 
in  his district when the on ly inform ation he had was that he had le ft  
the district. Upon the intervention o f a third party the m atter was 
referred  to the H igh  Court, which declared the warrant as w e ll as the 
proclamation and attachment which fo llow ed  to be illegal. In  the other 
reported in (1942) 29 A . I. R. 289, an affidavit was filed on behalf o f the 
petitioner that the accused had le ft  India fo r  the Federated M alay States 
before the warrant fo r his arrest had been issued and the complainant 
did not contradict the statement. I t  was held  that the proclam ation 
and attachment were. bad.

The facts in  this case are v e ry  different. The petitioner, so fa r  from  
being able to show affirm atively that Mrs. Soonewardene has le ft  Ceylon, 
does not rea lly  know where she is. W hat she is a lleged to have told  him, 
i f  she did, m ay not be the truth. There is no proof, as the M agistrate 
pointed out, that she obtained a passport, booked a passage or was 
seen o ff at a R a ilw ay Station. The sum total o f re liab le  inform ation 
placed before him  by  the petitioner was that she was in  the Island in 
Novem ber, 1941.

Even i f  I  accept the Indian cases as a guide (th ey  do not bind this 
Court) and hold that a stranger may, in  certain proved circumstances, 
in v ite  a Court to rev ise an order it has made, those circumstances have 
certainly not been shown by  the petitioner to exist.

I  uphold Crown Counsel’s objection that the petitioner had no status 
and the application in revision is dismissed.
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A pp lica tion  refused.


