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Quin t iiiU-’l action— /tciim ty o f declaratory decree—Jurisdiction o f Court to ym nl it— 

Liability o f Craven.

A party  who 1ms a concrete dispute with another m ay ob ta in  in anticipation a 
declaration by Court th a t  his opponent docs no t have a  good cause of action 
against him . The jurisdiction of Court to g ra n t a  declaratory  dccreo is, 
of course, discretionary, ntid would not he exercised for the purpose of making 
prem ature pronouncem ents as to future contingent righ ts o f litigants.

The Crown enjoys no special immunity from declaratory  decrees in cases 
where they would be appropriate in actions between p riv a te  litigants.

The plaintiff, when lie was a  Public Works D epartm en t overseer, had been 
called upon by the D irector of Public Works to refund a certain  sum of money 
which was alleged to  have been over-paid to him. P la in tiff denied th a t there- 
had been any over-paym ent, bu t the Director persisted in his claim for a refund. 
Kven after he retired  from the Public Service, tho G overnm ent refused to w ith
draw its claim for a refund and, the plnintifT alleged, was w ithholding paym ent 
of arrears of salary  and pension due to him. Ifo in s titu ted  tho present action 
asking for a form al declaration in his favour th a t, inter alia, ho was not liable 
to refund any sum  of money.

Held, th a t the action was maintainable.

A
-Cj -P P E A L  from  a ju d g m en t o f  the D istr ic t C ourt, C olom bo.

V . T en n ek o o n , C row n C ounsel, w ith  E . I t. da F o n se k a , Crown Counsel, 
for the d efen d an t .appellant.

A'. J .  I'. C h o lm m y a k a m , Q .C ., w ith  I t. M a n ik k a c a s a g a r ,  for the p la in tiff  
respondent.

C a r . tide . fu l l .

N ovem ber 28, 19-1.1- Ghatiakx, J .—

T his is an  ap pea l b y  th e  A ttorney-G eneral o n  b eh a lf  o f  th e - Crown 
against a  d eclara tory  decree to  the effect th a t  th e  a lleg a tio n  m ade by 
th e  G overnm ent th a t a  su m  o f  Jls. 10,00,'j/.57 had b een  over-pa id  to the  
p la in tiff oil h is  b ill N o . 37 for work done in  J a n u a r y  1948 w as w rongly  
m ade, and  th a t  th e  p la in tiff  is not liab le to refund  a n y  m on ies  received  on 
account o f  th e  sa id  bill N o . 37. ”

T he form  o f  th e  d ecree under appeal is cer ta in ly  u n u su a l, but it was 
entered  in  c ircu m stan ces which rarely occur in  th e  p roceed in gs betw een  
tho. Crown an d  a  su b je c t  or ev en  in  p riva te  l it ig a t io n . T h e facts ris
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fou n d  by th e  learned  tr ia l J u d g e  upon  the issues which w ere fram ed a t  
th e  tria l are no longer in  d isp u te . ' Shortly stated  th ey  arc a s follows':

T h e p la in tiff had  b een  a P u b lic  W orks D epartm ent overseer stationed  
a t  all m aterial tim es in  P o in t  P edro. T he D epartm ent w as th en  engaged  
in  th e  construction  o f  “  th e  M ahadeva causeway ” , but found  som e diffi
c u lty  in  inducing p r iv a te  con tractors to  enter into sub con tracts under
tak in g  part o f  th e  w ork . A ccord ingly , the p laintiff and tw o  other
P . W . D . overseers w c je  persuad ed , in  addition to  their norm al duties, to  
ca rry  ou t certain ite m s  o f  w orks on  sub contract. In  d ue course, th e  
p la in tiff su bm itted  for p a y m e n t through the usual channels h is B ill N o . 37 
se tt in g  ou t particu lars o f  h is  cla im  th a t Its. 15,892/17 was d u e to  him  for 
work done and m ateria ls su p p lied  up  to  January 1948. T h is b ill w as duly  
se ttled , b u t on  25th  M ay 1949 th e  (then) D irector o f P ub lic  W orks w rote 
to  h im  alleging th a t  th ere  h ad  been  an overpaym ent o f  Its . 10 ,067/77  and 
calling upon him  to  refund  th is  sum  w ithin three w eeks. T h e le tter  also 
alleged  th a t there h ad  b een  a  further over-paym ent th e  precise ex ten t  
o f  which was s t ill under official in vestigation , and th a t a claim  for a refund 
under th a t head w ou ld  a lso  b e sen t to  him.

Correspondence th e n  p a ssed  in  th e  course o f  which th e  p la in tiff  denied  
th a t  there had been  an y  over-p aym en t, but the D irector p ersisted  in  his 
cla im  for a  refund w hich w as .later restricted, however, t o l l s .  10,003/37.

In  1950 th e  p la in tiff  fe ll ill ,  and retired from the P ub lic  Service on  30lh  
Septem ber on m ed ical grou nds. T h e Government had ev en  a t  th a t  p oin t  
o f  tim e refused to  w ith d ra w  it s  claim  for a refund. In  d u e course, the  
p la in tiff in stitu ted  th is  a ctio n  on  25th June 1951 se ttin g  o u t th e  facts  
relatin g  to  the d isp u te, an d  ask ing  for a declaration in h is favour that, 
in te r  a lia , he w as n o t lia b le  to  refund a 113- part o f  the su m  p a id  to  him  
three years previous^ ' on  B ill N o . 37. Part o f his com p la in t aga in st the  
Crown was th a t “  in s is t in g  o n  th e  correctness of its  dem and for a  refund  
th e  G overnm ent w as w ron g ly  w ithholding the p la in tiff’s  (retiring) 
pension. ”

T h e Atlorne^v-Gcneral, o n  b eh a lf  o f  the Crown, tiled an  answ er (and 
la ter  an am ended answ er) repeating  the allegation that there had  been an 
over-paym en t as p rev io u sly  su ggested , and disputing, in  a n eg a tiv e  form, 
th e  averm ent th a t th e  p la in tif f  w as not liable to  refund Its . 10 ,003/37 to  
th e  G overnm ent. In  a d d ition  th e  A ttorney-G eneral p leaded , as a  m atter  
o f  law , th a t th e  p la in tiff  w as n o t en titled  to a bare dcc-laratoiy decree as to 
h is  n on-liab ility  to  th e  Crown.

N in eteen  issues w ere fram ed  for adjudication at the t r ia l ; o f  these, 18 
related to  the p rincipal d isp u te  as to  w hether the plaint iff had in fact been  
overpaid  on  B ill N o . 37 . T h e  other issue introduced th e  lega l objection  
l i ia t  the p la in t d isc losed  n o 'ca u sc  o f  action.

T h e learned tria l Judge," a fter  a  careful assessment- o f  th e  oral and 
docum entary ev id en ce, held  th a t  th e  p laintiff was not liab le  to  refund an y . 

.p a r i o f  th e  m oney rece iv ed  b y  h im  in  scttlem ont o f  B ill N o . 37 . • H e  a lso ' 
d ecided  th a t, in  th e  p articu lar  circum stances,'of th is c a s e ,-th e  p lain tiff 

. w as en titled , (’“ f o r ’w h a l it w as worth ” ) to a  formal declaratory  decree  

a s  to h is n on-liab ility .
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T he Crown lias at- lon g  la st a c c e p te d  the. f in d in g s  o f  fac t in  favou r o f  1 lie 
p la in tiff on t lie  d isp u te  w h ich  com m enced  on 2 5 th  A fa y  1949. In  th e  
resu lt, th e  p la in tiff  m u st a t lea st receive considerable com fort from  the  
decision  o f  an in d ep en d en t trib un al th a t, a t  th e  t im e  o f  h is  retirem ent 
after  over 26 years o f  p u b lic  serv ice, there w as no  fo u n d a tio n  for th e  
accu sation  th a t he had  " g o t  aw ay  ” w ith pub lic fun ds.

T he on ly  ground o f  appeal raised before us on b e h a lf  o f  th e  Crown w as 
th a t the p la in tiff cou ld  n o t claim  a form al decree a b so lv in g  him  from  th e  
im pu tation  o f  lia b ility  to  refund  m onies to  th e  G overn m en t. I  am  g lad  
to  sa y  th a t I  find m y se lf  unab le, as a m a tter  o f  la w , to  uphold  
th is objection . T h e C ourts in  C eylon arc n o t c o m p le te ly  pow erless in  
situ ation s o f  th is k ind, and arc vested  with a d iscretion  to  en ter  a decree o f  
a declaratory n atu re  a lth ou gh  p revented  from  g ra n tin g  m ore su b sta n tia l 
relief to  the su ccessfu l lit ig a n t.

I t  is perfectly  true th a t th e  ju risd iction  conferred on  our Courts by the 
Civil Procedure Code to  gran t declaratory  decrees is n o t  q u ite  so  w ide as  
th a t en joyed  in  E n g la n d  and  S outh  Africa. W c h a v e  n o  exp ress p ro 
cedure, for in stan ce, for th e  se tt le m e n t o f  d ispu tes in  a n tic ip a tio n  by  w ay  
o f  ;i orig inating su m m on s ” as to  th e  in terp retation  o f  a  s ta tu te , a t e s ta 
m entary d isposition , or a w ritten  contract. N ev erth e less , there arc m any  
instances in  w hich  our Courts h ave properly a ssu m ed  ju r isd ic tion  to  
m ake binding d eclaration s w hich  w ould  serve som e ta n g ib le  purpose co n 
cerning th e  rights and  liab ilities  o f  lit ig a n ts  in  resp ec t o f  ‘' concrete, 
gen u ine d ispu tes ” as opposed  to  “ controversies o f  a p u rely  acad em ic  
nature ” . T h e ju r isd iction  is, o f  course, d iscretion ary , an d  w ould  n o t  
be exercised for th e  purpose o f  m aking prem ature p ron ou n cem en ts a s  to  
future con tingent r igh ts o f  lit ig a n ts  (particularly i f  a ll th e  persons lik e ly  
to  be affected  are n o t before th e  Court). F or recen t ru lings on  th is  su b 
ject, see I lcx ca v ith a rn e’s  case  ‘, N a g a n a th a r ’s  case  2 an d  S e lv a m 's  ca se  3.

T he Crown en jo ys no special im m u n ity  from  d eclara tory  decrees in  
cases where th e y  w ould  bo appropriate in  action s b etw een  p riva te  l i t i 
gants. “ T he K in g  is the foun ta in  and head o f  ju stic e  and  eq u ity , and  it  
shall n o t be presum ed th a t he w ill be d efec tiv e  in  e ith er  ; i t  w ould  
derogate from  th e  K in g ’s honour to  im agine th a t w h at is  eq u ity  a g a in st a 
com m on p e rso n  sh ou ld  n o t be eq u ity  aga in st h im . ” P a w le t t  v . T h e  

A tto r n e y -G e n e r a lJ. I t  is im portan t to  realise th a t  a n y  d ecree a g a in st th e  
Crown for th e  p a y m en t o f  m oney to  a p rivate in d iv id u a l is it s e lf  declara
tory  in  effect thou gh  n o t in  form . T he Crow n is  im m u n e from  all 
ordinary m odes o f  en forcing  jud gm ents, but in  th e  u ltim a te  resu lt, th e  
ob liga tions arising under th e  decree are in variab ly  h onou red .

In  E ngland, th e  Crown P roceedings A ct o f  1947 n ow  m akes sp ecia l 
procedural p rovision  for th e  rem edy o f  declaratory  d ecrees aga in st th e  

A ttorney-G eneral as represen tin g th e  Crown. B u t  ev en  before th a t  d a te , 
•the A ttorn ey-G eneral had  lon g  sin ce  been regarded  a s  am en ab le in  th a t  
cap acity  to  su ch  proceed ings. • -  • 1

' (IOSI) 53 N.  L. Ii. IG9. 3 (1951) 55 -V. L. It. 1>G. ' ’

* (19-53) So .V. L. li. 319. * (ICC7) Hard JGS at 169 ; U S E. It. 530.
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In  D y s o n  v . A .G .1, C ozens-H ardy M. R . exp lained  th a t  th e  Court has a 
discretion , h av in g  regard to  all th e  circum stances o f  a  particu lar case, to  
decide w heth er or n o t a declaratory judgm ent should be granted  to  en 
ab le a p a rty  to  a concrete d ispute, w ho exp ects to  be m ade defendant, to  
ob ta in  in  a n tic ip a tion  a declaration  th a t h is opponent- has no  good cause 
o f  action  again st h im . I n  som e cases, o f  course, th e  Court m ay well 
sa y  “ w ait u n til y o u  are attacked , and then  raise you r defence. ”  In  
others, it- m a y  properly  decide th a t  ju stice  requires th e  person aggrieved  
to  b e p ro tected  from  th e  im p u tation  o f  liab ility . See a lso  D y so n 's  case  4 
and l i e  C l a y : C la y  r . B o o th *  where th e  Court refused a  declaratory  
decree in  th e  particu lar ease, but E v e  -T. indicated  (page 79) that the  
p ositio n  w ould  h ave been different i f  a “ specific right had lwcn  
asserted  ” and  a claim  unam biguously  form ulated.

In  th e  presen t action , th e  p la in tiff has asked for and obtained, after 
ad ju d ication , a  decree th a t th e  “ specific right ” p ersisten tly  asserted  
aga in st h im  b y  th e  Crown since April 1940 docs not ex ist, and that the  
claim  “ form ulated  ” against him  has no foundation . In  all th e  circum 
sta n ces o f  th is  ease, I  am  satisfied th a t the learned Ju dge has properly  
exercised  h is d iscretion  in  favour o f  the p laintiff. I t  is no sm all m atter for a 
retired  pub lic  officer, w ith  a record o f  long and honourable service under 
th e  Crown, to  h a ve over h is head th e  constant threat o f  litiga tion  for the 
recovery  o f  a su b stan tia l sum  o f  m oney which he does not in  fact ow e the  
G overnm ent. W ith  th e  passage o f  tim e, there is a lw ays a real danger that 
th e  b est ev idence o f  h is n on-liab ility  m igh t cease to  be available i f  and 
w hen  th e  threaten ed  litig a tio n  does m aterialise. I  can th in k  o f  no ease 
in  w hich  th e  p rotection  o f  a declaratory decree Mould be more appro
p riate . I t  is based  on th e  q u ia  tim e t rem edy.

T h e in stitu tio n  o f  th e  p la in tiff’s  action  Mas v irtu ally  an invitat ion to  the  
Crown eith er to  w ithdraw  th e  earlier a llegation  or a lternatively  to  counter
claim  th e  sum  o f  R s . 10 ,003/17 . The decision to  decline both  in vitation s  
M ould  h a v e  been  q u ite  in exp licab le in  the ease o f  a p rivate litigan t claim 
ing to  be th e  gen u ine creditor o f  his adversary. Mr. T ennekoon, who 
argued th e  appeal before u s  w ith  adm irable fairness and m oderation, told  
us th a t, in  th e  absence o f  in structions on th e  point, he Mas n o t in  a position  
to  ex p la in  w h y  th e  Crown in  th is ease persisted  in  asserting at th e  trial 
th a t  m oney  w as duo w hich it did not seek (even after th e  lapse o f  so  m any  
years) to  recover through  th e  usual m achinery o f  the Courts. In  these  
circum stances, th e  Crown can hard ly com plain that th e  p la in tiff suspects, 
and  h a s u n eq u ivoca lly  in sinuated , that the execu tive  prefers to  resort to  an 
in d irec t (and less com m endable) m ethod  o f  recovery b y  w ithholding his 
arrears o f  sa lary  and h is retiring pension  u n til th e  a lleged  debt is liqu i
d a ted . T h e  unchallenged  and  uncontrad icted  ev idence o f  the p lain tiff 
o n  th is  p o in t w as to  th e  follow ing effect :

“  T h e  d efen dan t d id  not accep t m y  exp lan ation  and persisted  in  
a sk in g  for th e  m on ey , an d  then  stopp ed  m y  sa lary  an d  m y  security  
m o n e y  an d  m y  pen sion . I  appealed  to  them  ev en  to  p a y  m e an  a li
m en ta r y  allow an ce, b u t th a t w as a lso refused . . . .  I  had w aited

not t) i k . b. no at in .  5 (iot>) i ch. n. lss.
» (1010) 1 C h. CO.
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for y ears before I  cam e in to  Court. M y pension  has been s to p p ed  for  
tw o  years and  one m on th , and  I  had to  com e in to  Court for a d ec la ra tio n  
th a t  th e y  were not en titled  to  a  refund  in  th is m atter. ”

T h is  ev idence w as g iv en  o v er  three years ago, and it  is  n o t den ied  th a t  th e  
p en sio n  “ earned ” by th is  p u b lic  officer w ho retired in  Septem ber 195 0  is  

s t i l l  being w ithheld  for reasons w hich  h a v e  never been d ivu lged . I t  
is  therefore very  desirable th a t  th e  p la in tiff  should receive th e  form al co n 
firm ation  o f  a  jud icia l decree declaring th a t  he is not in  fact a  d eb tor  o f  th e  
C row n. T his is th e  o n ly  form  o f  a ss is ta n ce  th a t he can receive from  a  
C ourt o f  ju stice  w hich is pow erless to  com pel th e  p aym ent o f  sa laries to  
p u b lic  servan ts or o f  p en sions to  retired  pub lic  officers.

T h e  p la in tiff has com pla ined  th a t h is arrears o f  sa lary  h a v e  n o t  
b een  p aid . T he Courts can n ot a ss is t  h im  ; “ h is on ly  claim  is  on  th e  

b o u n ty  o f  th e  Crown ” an d  “ h is on ly  rem edy lies in an appeal o f  an offic ia l 
or p o litica l k ind . . . b y  p etitio n , by m em orial or b y  rem o n 
stra n ce . ” see H ig h  C o m m iss io n e r  f o r  I n d ia  v . Im II \  w here th e  J u d ic ia l  
C om m ittee entered  a  decree declaring th a t  th e  p lain tiff w as s till a  m em b er  
o f  th e  In d ian  Civil Service, b u t d eclined  to  en ter a judgm ent in  h is fa v o u r  
for arrears o f  sa lary upon th a t basis. E quallj-, the Courts can n ot co m p el 
th e  Crown to  p ay  th e  presen t p la in tiff  a n y  p e n s io n  which h e  m a y  h a v e  
“ ea rn ed ’’. T he M inutes on  P en sion s serves as a  rem inder th a t “p u b lic  
se rv a n ts  have no ab so lu te righ t to  a n y  pension  or allow ance under th e se  
r u le s .” G un aw arden e v . T h e  A tto rn e y -G e n e ra l2. A ccord ingly , h e  is  
“ en titled  on ly  to  exp ect ” a  pen sion , b u t “  this exp ectation , th o u g h  i t  
m ig h t be relied on w ith  fu ll certa in ty , is  none the less n ot a legal r ig h t ” , 
C o m id in e  v. M e  I n e m e y 3. B u t  Courts o f  ju stice  have a lw ays a ssu m ed , 
so  far  w ith ou t d isillusionm en t, th a t  th e ir  declaratory decrees a g a in st  th e  
Crow n w ill be respected . F or th is  ad d ition a l reason, I  w ould affirm  th e  
ju d g m en t under appeal in  th e  confident b e lie f  that it  m ay  th ereb y  a s s is t  

th e  p la in tiff to  ob ta in  through  th e  proper channels ex tra -lega l r e lie f  

a g a in st  suspected  d ep artm enta l v ic tim isa tio n . I t  has now  been  c lea r ly  
esta b lish ed  th a t h e is n o t a  d eb tor o f  th e  Crown. I t  is therefore q u ite  
u n th in k ab le  th a t th e  learned J u d g e ’s v erd ict on th e  facts, w hich  h a v e  n o t  
been  challenged by  the A ttorn ey-G eneral, would be in so len tly  ign ored  for' 
th e  purposes o f  a n y  fu ture a d m in istra tiv e  decision  connected  w ith  th e  

p a y m e n t o f  sa lary or p en sion  w hich  th e  p la in tiff is “ en titled  to  e x p e c t  

I  w o u ld  d ism iss th e  ap peal w ith  costs.

Swax, J .— I agree.

A p p e a l d is m is s e d .

1 (19JS) A .  I .  JR. P .  C. 1>1. _ * ( ISIS)  19 A \ L . R .  3-59.
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