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Fidcicominissum—Designation o f fideicommissaries— Use of word “ or ”— Does not 
alnags bear substitutionary meaning.

A Tatlier gifted a J share of a land to his son B. S. subject to a fideicommissurrt 
in  favour of B.S’s children. On the sarao day ho executed three other deeds 
gifting a {th share of the land respectively to each of his three daughters ; each 
deed was subject to tho following conditions :

“ I  tho said donor do hereby reserve to  myself tho right of enjoying the ren t’ 
issues and profits of all tho premises described in the schedule hereunto during 
m y Iifo ; and also subject to  the conditions th a t the said donee shall no t sell, 
mortgage or otherwise alienato the said premises but after her death tho same 
should evolve on B. S. or her lawful heirs. ”  (B. S. was the aforementioned son 
c f  tho donor.)

Held, that none of the deeds in favour of the daughters created a  fideicominis' 
sum  inasmuch as the fideicommissaries were not sufficiently clearly designated. 
Tho woril “ or ” could not, in tho context in which it was used, be given the usual 
meaning “ whom failing ” .

AX T L P P E A L  from  a ju d gm en t o f  th e  D istrict- Court, Colom bo.

R . IF. W a lp ita , w ith  J .  R . M . P e re ra , for th e  p la in tiff ap p ellan t. 

.No appearance for th e  d efen d an ts respondents.

C u r. a  d r .  f u l l .

M ay 10, 1951. Pcr.r.K. J .—

T h e  p la in tiff who is  th e  ap p ellan t so u g h t to  partition  th e  lan d  d ep icted  
in  P la n  N o . 90 o f  2 0 th  A u gu st, 1951. T here were three d efen d a n ts o f  
w h o m  th e  first w as her brother H a th im u n i B u ilis  S ilva , to  w hom  sh e  
a llo tte d  a £sh arc and  th e  second  a n d tlu r d  her sisters to  each  o f  w h om  sh e  
a llo tte d  a  I / 6th share. T he p la in tiff  cla im ed  the balance 1/Gth. T h e  
2 n d  d efen d an t H ath im u n i G ardin S ilv a  d ied  pending th e  a c tio n . T h e  
p rin c ip a l question  for d eterm in ation  is  w h eth er  upon her d ea th  her share  
p a ssed  b y  in te s ta te  su ccession  to  th e  p la in tiff  and  th e  1 st a n d  3rd  d e 
fe n d a n ts  or w hether b y  reason  o f  th e  p rov isions contained  in  a  d eed  o f  
g i f t  N o . 872 m arked  P 4  from  her fa th er  d a ted  th e  29th  Ju lj', 1938, her  
sh a re  p assed  ex c lu siv e ly  to  th e  1 st d efen d an t. T he donor, H a th im u n i 
M artin  S ilva , th e  fa th er  o f  th e  p la in tiff  a n d  th e  defendants, ex e c u te d  on  
th e -2 9 th  J u ly , 193S, three o th er d eed s N o . 871 m arked ID  1 , N o . 873  
m ark ed  P 5  an d  N o . 874  m arked  PC. B y  deed  N o . 871 M artin  S ilv a  
d o n a te d  a h a lf  share to  th e  1s t  d efen d a n t su b jec t to  a  fideicom m issum  in  
fa v o u r  o f  th e  1st d efen d an t’s ch ildren . D ee d s  N os.'872, 873 an d  87 4  w ere  
in  id en tica l term s b y  w hich  M artin S ilva  g ifted  a l / 6th share re sp ec tiv e ly



PULLE, J .—K ida Silva  r. Builis Silca  437

to  each o f  h is daughters. T he case for th e  1st d efen d a n t is  th a t  th e se  
d eed s a lso  created  fideicom m issa in  h is ow n favour an d  th e  learn ed  D is tr ic t  

J u d g e  has so  held .

T he donor m ade tlie  g ifts  to  h is daughters su b jec t to  th e  fo llo w in g  
c o n d it io n s :

“ I  the said  donor do  herebj' reserve to  m y se lf  th e  r ig h t o f  en jo y in g  
th e  rent-, issues and  profits o f  all th e  prem ises described  in  th e  sch ed u le  
hereunto during m y  l i f e ; and  also su bject to  th e  co n d itio n s  th a t  th e  
sa id  donee sh all n o t se ll, m ortgage or otherw ise a lie n a te  th e  sa id  p r e 
m ises  b u t after her d eath  th e  sam e should  d evo lve on  H a th iin u n i B u ilis  
S ilva  o r h er  law ful heirs. ”

N o w  th e subm ission  on  b eh a lf  o f  th e  p la in tiff b oth  h ere an d  b elow  is  
■that i f  the donor in tended  to  create a  fideicom m issiun h e  d id  n o t  su cceed  
in  g iv in g  effect to  h is in ten tio n  because there is  n o t  in  th e  d eed  a  su ffi
c ie n tly  clear design ation  o f  th e  fideicom m issaries. On a  lite ra l rea d in g  
o f  th e  d eed  i t  w ould  seem  th a t upon  th e  deatli o f  th e  d o n ee e ith er  th e  
1s t  d efen d an t succeeded  to  th e  w hole o f  th e  p roperty  d o n a ted  or h e su c 
ceed ed  jo in tly  w ith  th e  p la in tiff  an d  th e  3rd d efen dan t. C ould on e sa jr 
w ith  reasonable certa in ty  from  th e  beginning in  w hom  th e  p ro p erty  w o u ld  
v e s t  upon  th e  d eath  o f  th e  d onee ? B efore  answ ering th is  q u estio n  I  
sh a ll analyse th e  reasons w hich  appear to  h ave w eigh ed  w ith  th e  learn ed  
J u d g e  in  ho ld ing  th a t there w as a  sufficient d esign a tion  o f  th e  u ltim a te  
Beneficiaries.

There can  be no d oub t, as th e  Ju d ge 'says, th a t  fid e icom m issar ies can  
b e  in d ica ted  in  the a ltern ative  or su ccessively  or as a  c la ss b y  th e  u se  o f  
f i le  word “ heirs ” . T he basic p o in t o f  the decision  is  exp ressed  b y  h im  
a s  fo llo w s :

“ T h e recip ients w ere to  b e B u ilis  S ilva  in  th e  first in s ta n c e  an d  
fa ilin g  h im  th e  in te s ta te  heirs o f  th e  donees. T here is  in  m y  op in ion  a 
clear design ation  o f  th e  fideicom m issaries in  th e  su b st itu t io n a l se n se  
in d ica ted  b y  th e  u se o f  th e  w ord  ‘ or ’. ”

T or th is proposition  lie relies on  a foo tn o te  a t p .  269 o f  P rofessor T . N ad a-  
ra ja h ’s .w o r k  on  th e  R om an -D u teh  L aw  o f  F id e icom m issa  w here i t  is  
s ta te d ,

“ A lth ou gh  th e  m eaning o f  th e  word ‘ or ’ m u st in  each  ca se  b e  a  
. question  o f  fact, th e  S outh  A frican  courts h a v e  fo llow ed  th e  v ie w  

o f  th e  E n glish  courts th a t, generally , w here there is  a  b eq u est .to  ‘ A  ’ 
o r  ‘ B  ’, th e  ‘ or ’ is  used  in  a su b stitu tion a l sense. ”

T he learn ed ’author refers to  I n  re  E s ta te  o f  A lb e r ty n ,’1 a n d  P e d u m  
F e rn a n d o  v . M a r y  F ern a n d o  2. In  th e  form er case  th e  cou rt h a d  to  
con stru e a  paragraph o f  th e  w ill w hich  reads in  effect a s fo llow s :

“ 3. T o m y nephew  C th e  in terest on  a cap ita l o f  £ 5 ,0 0 0  a n d  a fte r  
h is  d ea th  th e  in terest on  sa id  cap ita l shall d ev o lv e  on  h is  ch ild  J .  or 
su ch  other law fu l issue b y  su bsequ en t m arriage h in i su rv iv in g  in' eq u a l 
sh ares w ho shall lik ew ise on ly  be en titled  to  th e  in tere st o n  th e 'c a p ita l  
i n  equal shares. ”
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A t th e  t im e  th e  w ill w as m ade C had only one child  b y  h is first m arriage, 
n a m ely  J ,  an d  h is w ife  w as then  dead. C married a second  tim e and h a d  
tw o  children. One o f  th e  q uestions which had to  be decided  w as w hether, 
in  th e  e v e n t o f  C’s  d ea th , J  an d  th e  tw o children o f  C w ould  succeed  
jo in t ly  to  £5 ,000  ; or w heth er J  alone w ould succeed, i f  J  survived  h is  
father. C. T he d ecision  w as th a t upon C’s death J , i f  a live , w ould  be 
v ested  a b so lu te ly  w ith  £5 ,000 . I t  was further held  th a t i f  J  predeceased  
C, th e  tw o  children  w ou ld  succeed  in  equal shares. In  th e  course o f  his 
ju d gm en t V an  Z yl, J . ,  a fter  citing  the case o f  B o w m a n  v . B o w m a n  
said ,

“ I t  seem s to  m e th a t i t  w ill be in  accordance w ith  th e  ordinary an d  
natu ra l u se o f  th e  E n glish  language i f  ‘ or ’ in  paragraph 3 is taken  to  be  
eq u iv a len t to  ‘ w hom  fa ilin g ’. ”  H e w ent on to  add,

“ I  am  further stren g th en ed  in  1113- view  that a decision  should  be given  
in  favou r o f  th e  s ix th  d efen d an t as against the other children o f  th e  fiftli 
d efen d a n t b y  tw o  circum stances. F irstly , th e  s ix th  defen dan t w as th e  
o n ly  ch ild  th e  fifth  d efen d an t had  when the testa tor  m ade his w ill, and  
i t  seem s to  m e n eith er  unn atu ral nor unreasonable to  assum e th a t to  th e  
m in d  o f  th e  te sta to r , w h en  h e  m ade his w ill, th e  s ix th  defen dan t w as 
m ore im p ortan t th an  a n y  jm ssible further children w ho m igh t b e born to  
th e  fifth  d efen d an t w ho w as n o t even  married at the tim e. A nd secondly , 
th e  w ords “ w ho shall lik ew ise  on ly  be entitled  to th e  in terest on th e  capital 
in  eq u a l shares does n o t  seem  to  m e to  be con sisten t w ith  a  reading o f  
paragraph 3 w h ich  w ou ld  bring in  th e  six th  d efendant on  equal term s 
w ith  th e  oth er  su rv iv in g  children. Those words clearly refer to  th e  o th er  
children  on ly  and  sh ow  th a t  th e  testator in  drawing up paragraph 3, was- 
n o t con tem p la tin g  an  a ltern a tive  in  which the s ix th  defen dan t should  
share w ith  th e  oth er  ch ild ren .” The fifth defendant referred to  w as C 
and  th e  s ix th  d efen d an t J .

I  h a v e  c ited  in  ex ten so  from  th e  judgm ent o f Van Z yl, J .,  to  show  that  
th e  w ord  “ or ” in  th e  c o n tex t  o f  P 4 , P o  or PG cannot au tom atica lly  be  
g iv en  th e  m ean ing  “ w hom  fa iling  ” . B y  the deed  ID  1 th e  1st defendant  
received  a £ share su b jec t to  a  fideicom m issum  in favour o f  h is children. 
I f  th e  1st d e fen d a n t’s co n ten tion  is accepted  then  it w as n o t th e  in ten tio n  
o f  th e  donor th a t  th e  b a lance h a lf share g iven  to  h is sisters should , w h en  
i t  d ev o lv es on  h im , b e  burdened  w ith  a fideicom m issum  in  favour o f  h is  
children. In  o th er  w ords h e w ould  have a free d isposing pow er over i t .
I  do n o t sec  ail}' p articu lar  reason, from the bare circum stance that all. 
th e  s is ters w ere ch ild less, for th ink ing  that th e  donor m u st h a v e  in ten d ed  
th a t  each  s is te r ’s  share sh ou ld  d evo lve  on ly  on  the brother. Specu lation  
as to  in ten tio n  is  an  u n sa fe  gu ide , one w ay  or the other, esp ecia lly  in  in ter
p retin g  a con tractu a l in stru m en t. U ltim ate ly  one has to  fa ll back  on th e  
la n gu age u sed  in  th e  in stru m en t and  gather th e  in ten tio n  from  th a t  
lan guage w ith  th e  help  o f  su ch  extraneous evidence as th e  law  perm its.

T h e learned  J u d g e  sa y s  th a t  th e  passage w hich I  h a v e  q uoted  from  P J  
sh ow s clear ly  th e  d on or’s  in ten tio n  to  create a fideicom m issum . H e  is ,  
perhaps, r ig h t in  th e  sen se  th a t a prohibition against sa le , m ortgage o r

1 1S 59 A . C. SIS.
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a lien a tion  is  o ften  found  in  clauses creating a fideico inm issu m , but it  is  n o  
Jess essen tia l th a t  w h a t was in  the m ind  o f  th e  d o n o r  m u s t  be exp ressed  
w ith  th a t degree o f  c larity  w hich th e  la w  d em an d s. T h ere are m a n y  
cases in  E n g lan d  re la tin g  to  charitable tru sts  in  w h ich  th e  m o st  p raise
w orthy  in ten tio n s o f  testators to  benefit th e  p u b lic  h a v e  been  d efea ted  
because o f  fa u lty  draftsm anship . One o f  th e  b est k n o w n  is  C h ich ester  

D io c e sa n  F u n d  a n d  B o a rd  o f  F in a n ce  (In c o rp o ra te d ) v . S im p s o n  a tid  o thers  1 
in  w hich  th e  H o u se  o f  Lords held that a d irection  to  th e  ex ecu to rs  to  a p p ly  
t h e  residue o f  a  la rg eesta te  “ forsuch charitab le in s t itu t io n s  or o th erch arit-  
-able or b en evo len t ob ject Or objects ” a s  th e y  sh o u ld  se le c t  w as vo id  for  
uncerta in ty . In  th e  present case the donor d id  p ro b a b ly  in ten d  to  m ake a 
/id eicom m issary  g if t  b u t he used language w h ich  le f t  i t  in  d o u b t w heth er  
upon th e  death  o f  th e  alleged  fiduciary th e  p rop erty  w a s to  p a ss  to  A  a lon e  
or jo in tly  to  A , B  an d  G. T he result is  th a t  n e ith er  o f  th e  d eed s P 4, P o  
a n d  P(3 cou ld  be h eld  to have created a fid e icom m issu m . In  reach ing th is  
conclusion  I  h a v e  borne in  m ind that w hile g en er a lly  in  a in'll b}' w h ich  
a b eq uest is  m ad e to  a person or a class “ or ” h is  or  th e ir  heirs, issu e , 
•children or d escen dan ts, the word “ or ” is  su b s t itu t io n a r y — V id e S tro u d ,  
1953 ed ition , p . 2007— the use o f  th e  w ord “ or ” is  n o t  con clu siv e  th a t  
■the g ift  is  su b stitu tio n a l. W illia m s o n  E x e c u to rs  1 9 3 0  ed . p .  7S2.

I  w ould s e t  a sid e  th e  decree under appeal a n d  d irec t th a t  a  decree b e  
•entered g iv in g  effect to  this judgm ent. T h e 1 st d e fen d a n t w ill p a y  th e  
-plaintiff the co sts  o f  appeal. T he other co sts  w ill be pro  ra ta .

:S\vax , J .— I  agree.

D ecree  se t a s id e .


