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.1943 P r e s e n t: Jayetilek e J.
RAHIM, A ppellant, and  ELISAHAM Y, Respondent.

W orkm en’s Com pensation  Case C 3/24/41.
W o rk m e n ’s  c o m p en sa tio n — D e a th  o f  bu s c o n d u c to r— In ju r ie s  c a u se d  in  a  fig h t  

b e tw e e n  e m p lo y e e s  o f  r iv a l  co m p a n ie s—»A c c id e n t a r is in g  o u t o f  h is  
e m p lo y m e n t—W o rk m e n ’s  C o m p e n sa tio n  O rd in a n ce  (C ap. 117), s. 3. 

W h ere th e  con d u ctor  o f  an  om n ib u s w a s  in ju re d  in- th e  cou rse  o f  a  
figh t b e tw e e n  th e  e m p lo y ees  o f  th e  om n ib u s an d  th o se  o f  a  r iv a l com p an y  
and d ied  as th e  resu lt  o f  th e  in ju r ie s  rece iv e d ,—

H eld , th a t d ea th  w a s cau sed  b y  an  a cc id en t a risin g  o u t o f h is  e m p lo y ­
m en t w ith in  th e  m ea n in g  o f  se c tio n  3 o f  th e  W ork m en ’s C om pensation  
O rdinance.

APPEAL from  an order of the- Com m issioner under the W orkm en’s 
Compensation Ordinance.

N. E. W eerasooria, K .C . (w ith  h im  S. A . M a r i k a r for the respondent, 
appellant.—The accident in  th is case cannot be said to h ave arisen out 
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of or in  the course'of em ploym ent, w ithin  the meaning of section 3 of the 
Workmen’s Compensation Ordinance. The legal position in  this case is  
sim ilar to that in P erera  v . B row n  & Co.'. See also A rm itage v. 
Lancashire and Y orksh ire R a ilw ay Co*.

The Commissioner has held that the m otive of the fight as the result of 
w hich the deceased w as injured arose out of his em ployment. There is no 
evidence of any rivalry betw een the two omnibus companies in  question. 
Even if  there w as rivalry there is no evidence that it involved any special 
risk. Evidence of a special risk incidental to the em ploym ent of the  
deceased has to be led  before the appellant can b e m ade liable—M itchinson  
v. D ay B rothers ‘ ; W eekes v . W illiam  S tead, L td .V

J. M. Jayam anne  (w ith  him  I. M isso) ,  for the applicant, respondent.— 
The ruling in  M itchinson v. D ay B rothers (supra) w as not follow ed in  
Mrs. M argaret Thom  o r. S im pson v. S in c la ir \  The m eaning of the  
expression “ arising out of and in the course of em ploym ent” is  fu lly  
dealt w ith  in  P o w e ll v . G reat W estern  R a ilw ay  *. As long as. the deceased  
conductor w as in  th e om nibus and suffered injuries w hen he w as there, 
th e injuries m ust be held  -to have arisen out of th e em ploym ent. An  
accidental in jury sufficiently arises out of the em ploym ent if it  befalls 
a man sim ply because of the place into w hich he is sent or taken by his 
em ploym ent. See Vol. 56 L aw  Quarterly R eview  156 and D over  
N avigation  Co. L td . v . C ra ig 7.

N. E. W eeraSooria, K .C ., in  reply.—The accident m ust not only be in  the 
course of th e em ploym ent but m ust also arise out of it. The assault in  
the present case had no relation to the em ploym ent. Mrs. M argaret 
Thom or S im pson v . S inclair (supra) does not overrule or expressly  
dissent from  M itchinson v. D ay B rothers (supra).

Cur. adv. vu lt.
Septem ber 16, 1943. Jayetileke J.—

The applicant claim ed com pensation under, the W orkmen’s Compensa­
tion Ordinance (Cap. 117) as a dependent of her son Babasingho, deceased, 
who, she alleged, died as a result of an injury by accident arising out of 
and in the course of h is em ploym ent. Babasingho was em ployed by  
M ohideen & Company, o f w hich the appellant was the proprietor, as a 
conductor of a m otor om nibus w hich plied for hire b etw een  Anuradhapura 
and Matale.

Mant & Company also plied  m otor om nibuses for hire on the sam e 
route, and there appears to h ave been business rivalry betw een  the two  
com panies for som e time.

Qn the day of the accident the om nibus in w hich Babasingho worked  
w as proceeding from  M atale ;to Anuradhapura w hen tw o omnibuses 
belonging to Mant & Company obstructed it. The em ployees of Mant 
& Company then proceeded to attack the em ployees of the appellant 
and Babasingho received an injury w hich  resulted in h is death.

A t the argum ent before m e it w as not contested that the death  
constituted .an'injury w hich arose in  the course of Babasingho’s em ploy­
m ent, but it w as urged that it did not arise out of it  w ith in  the m eaning
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o f section 3 of the Ordinance as there w as no evidence of a special risk  
incidental to the em ploym ent. That section is identical w ith  section 1 
of the English Act. Though th e English A ct w as originally  devised  
so as to be understood by everyone and therefore presum ably to dispense 
w ith  th e  need for any resort to law yers, th e decisions collected in W illis’ 
W orkm en’s C om pensation A c ts  show that it has put m ore m oney into  
th e  pockets of law yers than any other piece of legislation. The conno­
tation of the expression “ arise out of the em ploym ent ” has been m uch  
debated in  a num ber of decided cases in  England.

In U pton  v. G rea t C entral R a ilw a y  C om pany \  V iscount Haldane said, 
at page 307, that the conditions necessary to enable it to be said that an 
accidental injury arose out of the m an’s em ploym ent m ust be “ such that 
the accident has som e sort of causal relation w ith  them , although not 
necessarily an active physical connection ”.

In  Law rence v. M athew s, L i m i t e d R ussell L. J. said : —“ sufficient 
causal relation or causal connection . . . .  is  established if  the  
m an’s em ploym ent brought h im  to the particular spot w here the accident 
occurred and the spot in  fact turns out to be a dangerous spot.”

The facts o f the case of P o w e ll v . G rea t W estern  R a ilw a y  C om pany *, 
seem  to be sim ilar to the facts o f the present case. A  fireman em ployed  
by a railw ay com pany, w hilst carrying out h is duties on h is engine, w as  
h it by a p ellet from  an airgun deliberately aim ed at the engine b y  a boy  
o f n ineteen  years of age.

S lesser L.J. sa id :—“ This m an w as required, as part o f h is em ploy­
m ent, to be on h is engine. W hile on h is engine, h e  w as subjected to a 
particular peril, in  that a m isguided youth  aim ed at th e  locality  w here  
th is man was required to work. In m y opinion, the problem  in the cases 
o f assault of w hether the assault on the m an arises out of som e danger 
w hich  ex ist by reason of h is em ploym ent, or w hether it arises out of a 
quarrel w hich  has no relation to. the em ploym ent, does not arise here. 
This is a case of a m an being, by reason of his work, brought into a 
locality  w hich w as dangerous, as in  th e case, for exam ple, o f certain  ships 
being required to go into a m ine-infested  area, or w hether it becam e  
dangerous after he got into a locality , by reason of som ebody shooting  
at him, or dropping a bomb on the engine, or w hatever it m ay be, m atters 
nothing. This m an suffered this casualty in  th e course of h is em ploy­
m ent, and it arose out- o f h is em ploym ent, because h e  w as at that place.”

Goddard L.J. s a id : —“ In this particular case th e accident arose - 
because a boy shot an airgun deliberately at a locom otive engine on .the 
railw ay, and, m issing that som ew hat large target, h e ' h it the fireman ■ 
standing in the cab of the engine. If he had not b.een there, he w ould  
never have been injured. H is service and duty  required h im 'to  be there. 
Therefore, I en tirely  fa il to see how  it can  be argued that th is accident 
did not arise out of h is em ploym ent, quite apart from  the question of 
w hether or not trains are an allurem ent, to children. The deliberate act. 
w hich  here caused the accident w as the firing at th e engine. The 
accident happened to the w orkm an because th e w orkm an’s duty required  
him  to be on the engine.”

» (1924) A . C. 302. * (1929) 1 K . B . 1. (1940) 1 A . E. R . 87.
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The identical v iew  has been taken by the House of Lords in D over  
N avigation  Com pany, L im ited  v. C r a ig \  Lord W right sa id :—“ An  
accidental injury sufficiently arises out of the em ploym ent if it  befalls 
a m an sim ply because of the place to w hich he is sent or taken by his 
em ploym ent.”

In m y view  the question before m e is concluded by these decisions 
and it is unnecessary to consider the decisions that w ere relied on by  
Counsel for the appellant. They have been dealt w ith in the passage 
quoted above from  the judgm ent of S lesser L.J.

The accident to Babasingho arose, in m y opinion, out of his employment, 
because it occurred by reason of h is em ploym ent bringing about h is 
presence at the particular' spot_at w hich he was injured.

I w ould dismiss the appeal w ith  costs.
A ppea l dism issed.


