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Rent Restriction Act, No. 29 of 1948—Section 13—Tender of rent—Landlord's refusal 
to accept it—Effect of such refusal—“Arrearof rent"—Section 27—“Landlord

W'hon, in a  tenancy to which section 13 o f the R en t R estriction Act is app li­
cable, the landlord makes i t  clear to his ten an t th a t he will no t accept further 
paym ents of rent there is do obligation on the ten an t to  tender! th e  rents as and 
whon they fall duo. The tenant, however, rem ains liable to  pay the ren t when 
demanded and m ust bring the arrears into Court when an  action in  ejectm ent is 
institu ted  by the landlord.

W hen a person purchases from a landlord rented  premises to  which the 
1 R en t Restriction Act applies he becomes the  te n a n t’s “ landlord ” by virtue of 
the definition of th a t term  in section 27 of the Act.
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AXjlPPEAL from a judgment of the District Court, Kurunegalu.
H . \V. T am biah , for the plaintiff appellant.
No appearance for the 1st defendant respondent.
<S'. Sharvananda, for the 2nd defendant respondent.

C u r .  a d v .  v u l h

March 25, 1955. S a n s o n i J.—
The plaintiff purchased the premises in dispute on 23rd July, 1951, from 

tho former owner who had rented them to the 1st defendant, who had 
in turn rented a portion of the premises to the 2nd defendant. 
On 30th August, 1951, the plaintiff through his proctors wrote to the 1st 
defendant to quit tho premises on or before 1st November, 1951, as he re­
quired them “ for his own business and occupation ”. It is quite clear 
from the evidence that the 1st defendant sent the plaintiff Money Orders in 
payment of tho rent as it fell due for the months of August, September and 
October, 1951, but the Money Orders were returned by the plaintiff’s 
proctors with their covering letter 1D3 dated 1st November, 1951. Tho 
reason given in that letter is that the plaintiff has not accepted the 1st 
defendant as his tenant and is filing action for ejectment. This action was 
filed on 2nd November, 1951. The plaint set out only two grounds on 
which exemption from the statutory bar against ejectment contained in 
section 13 of the Rent Restriction Act, No. 29 of 1948 was claimed—sub­
letting, and requirement of the premises for the purposes of the plaintiff’s 
trade and business. It is significant, however, that the money claim 
of Rs. 151 50 was “ for use and occupation ” of the premises for August, 
September and October, 1951 and not for arrears of rent; nor was itploaded 
that the 1st defendant was the plaintiff’s tenant. The 1st defendant in his 
answer pleaded that the action could not be maintained as the plaintiff 
had refused to accept him as a tenant and had refusod to accopt rent 
when it was tendered.

The action then took a strange turn. On 22nd April, 1953, an amended 
plaint was filed and certain new averments were made. The plaintiff 
now pleaded that the premises were required for the purpose of residence 
by the plaintiff’s son ; he also pleaded that rent was in arrear from August 
1951 to 31st March, 1953 and accordingly claimed exemption from the 
provisions of sections 13 of the Rent Restriction Act. No objection appears 
to have been raised to these amendments nor was an amended answer 
filed. At least one interesting question that seemed to arise for discus 
sion was therefore not put in issue. I refer to the new ground of non­
payment of rent for the period subsequent to the filiug of this action. It
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was a ground which was non-existent at the time of institution, yet it was 
allowed to be brought in by way of amendment as an additional ground 
on which to claim exemption from the statutory bar already referred to. 
The learned District Judgo held against the plaintiff on all grounds. The 
only matter thut has been seriously pressed in appeal is the non-payment 
of rent during the period August 1951 to March 1953 : the only defence 
that can be raised to that, as the pleadings and issues stand, is that 
payment was rendored unnecessary by the plaintiff’s conduct.

Dr. Tambiuh urged that the 1st defendant should have tendered the rent 
as it fell due evory month, and that his failure to do so rendered him liable 
to ejectment on account of the rent being in arrears. He submitted that 
tho refusal to accept rent indicated in the lotter 1D3 did not absolve the 
1st defendant from the obligation of tendering rent for the subsequent 
months. I do not agree. I construe the letter 1D3 as an election by the 
plaintiff not to accept his vendor’s tenant as his tenant after he purchased 
these promises. Now although he was entitled to follow this course and 
could have sued his vendor’s tenant in ejectment under the law as it stood 
before rent restriction was introduced, the Rent Restriction Act intro­
duced a new creature called a statutory tenant. Under the Act the eject­
ment of the vendor’s tenant is permitted only on one or more of the 
grounds specified in section 13 of the Act, and the plaintiff became the 
1st defondant’s “ landlord ” by virtue of the definition of that term con­
tained in section 27 of tho Act. It seems to have boon thought, to judge 
by the lotter 1D3, that when the plaintiff purchased these premises he 
became entitled to troat the 1st defendant as though ho were a trespasser 
and no longer a tenant, but this was a wrong view to take and the plaintiff 
seems to have realized that when he filed his amended plaint. Tho lotter 
1D3 contains what is, to my mind, a repudiation of tho 1st defendant’s 
character as a tenant under the plaintiff and this, wlion coupled with tho 
return of the rent, amounted to an unequivocal intimation by the plaintiff 
that an v payment or tender for subsequent months would also be refused.

Weerasooriya J. in Vadivel Chelty v. Abtlu 1 and Gratiaen J. in 
Sideeli r .  <S’ainunibu Natchiya2 have held that when the landlord has made 
it clear that he will not accept further payments of rent there is no 
obligation on the tenant to tender the rents as and when they fall due. 
Tho rule has long been established that a party is not required to make 
a formul tender where it appears that the tender would have been mere 
form, and that the party to whom it was made woidd have refused to 
accept the money : see Hunter v. Daniel 3 and the authorities quotod 
by Gratiaen J. in \Y ijeye&ekera <fc Co. v. The Principal Collector of 
Cutiloni.i J. They refute the argument of Dr. Tambiuh that there 
can be no waiver of a tender before the time for performance has arrived. 
The claim for ejectment, must therefore fail.

Tho 1st defendant still remained liable, however, to pay tho rent when 
demanded and he should liavo brought the arrears into Court when 
this action was tiled. .Since he did not object to the amendment of tho 
plaint he should have brought into Court the further arrears claimed

1 i /ry-i-Vj x .  L. it .  r,7.
' (1051) 55 X.  L. It. 307.

• 4 Hare 420— 67 E .  X. 712. 
‘ (1051) 53 X .  L .  B .  329.
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in tho amended plaint. His failure to do so also deprives him of the right 
to claim his costs. While the learned District Judge was right in 
dismissing the plaintiff’s claim for ejectment he erred in dismissing tho 
entire action with costs. He should have given the plaintiff judgment 
for the arrears of rent up to 30th April, 1953.

I would therefore set aside the decree appealed from and direct that 
a decree be entered ordering the 1st defendant to pay tho plaintiff a 
sum of Rs. 1,110 being arrears of rent from 1st August, 1951 to 30th April, 
1953. The plaintiff and the 1st defendant will boar their own costs 
throughout, but tho plaintiff must pay the 2nd defendant his costs in 
both Courts.
G unasekara  J.—I  agree.

Decree varied.


