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Pent it ion action—Sammons not duly screed on a party defendant— If'oiVcr of irregularity
— Effect on final decree.

In  a partition action the appellant, who was not mentioned as a defendant in 
the plaint, was ordered by Court to  bo made a  party. His name thereafter 
appeared as one of Iho defendants and he took part in the proceedings between 
interlocutory dccreo and final decree. l i e  admitted that the share a llo tted  to 
him in tho interlocutory decree was correct.

Held, that the failure to give tho appellant notice of the action and/or to  call 
upon him to file a statem ent of claim was not an irregularity th a t could entitle 
him to challenge tho validity  o f tho interlocutory decree. Ho was therefore- 
bound bv the final decree.

A p p e a l s  from  a ju d gm en t o f  th e  District- Court-, B a la p itiy a .

. T .  P .  P .  G oonclillcl.e. w ith  B . E .  d e  S ilv a ,  for the d efendants a p p e lla n ts . 

C . Y . J lanan-a le , for th e  p la in tiff  respondent-.

C u r . a d o . v u l t .
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F eb ru ary  12, 1954. S w a x , J .—

• T hero are tw o  in d ep en d en t appeals in  th is case. T h e ap peal o f  th e  
1 st  d efen d a n t is  num bered  101/1953 (F) and  th a t  o f  th e  2n d  d efen d a n t  
4 4 /1 9 5 3  (In ty ). T h ey  h a v e  been  argued together. In  fa c t  th e  sam o  
cou n sel appeared  for b o th  appellan ts. For th e  sak e o f  con ven ien ce  
a n d  in  order to  avo id  confusion  I  sh a ll refer to  th e  ap p ellan t iii th e  final 
ap p ea l a s th e  1s t  ap p e llan t and  to  th e  appellant in  th e  in terlocu tory  ap p eal 
as th e  2n d  ap pellan t.

T h e ap pellan ts w ere sued  b y  th e  respondent for d eclaration  o f  t it le  
to  a  certa in  a llo tm en t o f  lan d , for ejectm ent and  fpr d am ages. A fte r  
tr ia l th e  learned D istr ic t  Ju d g e  g a v e  judgm ent aga in st th e  1st a p p e lla n t  
an d  as th e  2nd ap p ellan t w as in  defau lt ordered decree n isi a g a in st her.

I  sh a ll first disposo o f  th e  appeal o f  th e  2nd ap pellan t. W h en  decrco  
n isi w as serv e d  on her she appeared and took  tim e to  show  cau se . T h e  
u ltim a te  resu lt o f  her ap p lication  w as th a t th e  decree nisi w as v a ca ted  a n d  
sh e  w a s allow ed  to  file answer and con test th e  case. In  th ese  cir
cu m stan ces I  can n ot see  w hat cause she has for com plain t. In  m y  op in ion  
th e re  is  no m erit in  her appeal and  I  w ould d ism iss it  w ith  costs.

I  sh a ll now  deal w ith  th e  appeal o f  th e  1st ap pellan t. T he resp on d en t 
cla im ed  to  be en titled  to  th e  lan d  in  question  under an d  b y  v ir tu e  o f  th e  
F in a l D ecree d ated  1 0 .5 .1 9 3 9  entered  in  p artition  su it  N o . 2S019 o f  th e  
D istr ic t  Court o f  G alle. T he 1st ajjpellant’s m ain  defence w as th a t  he  
w as n o t bound by th a t decree because, though ordered to  be m ade a p a r ty  
an d  n am ed  in  th e  caption , h e  was n ot served w ith  sum m ons. H e  a lso  
p lead ed  a  t it le  by prescription . The learned D istr ic t Ju d ge h eld  against- 
th e  1s t  ap p ellan t on both  th ese  issues and g a v e  jud gm en t for th e  resp o n 
d e n t  as p rayed  for but w ith  dam ages a t R s. 5 per m ensem  from  d a te  o f  
d ecree till restoration  o f  possession  and  h a lf co sts  o f  action .

A d m itted ly  th e  1st ap pellan t had been in  occupation  o f  th e  lo t in  d is 
p u te  a fter  th e  F in a l D ecree and, as th is action  w as in stitu ted  on  1 9 .8 .4 9 ,  
h e had  m ore than  ten  years’ possession. B u t th e  learned D istr ic t J u d g e  
cam e to  th e  conclusion  th a t his possession  w as n o t adverse to  th e  r e s 
p on d en t. In  th e  F in a l D ecree th e  respondent had  been ordered to  p a y  
th e  1 st ap p ellan t com pensation . This am ount w as dep osited  in  Court 
o n ly  on  1 0 .2 .4 9 .  In  these circum stances the learned D istr ic t  J u d g o  
hold on  th e  au th ority  o f  S e d ir is  v. D in g ir im m ik a 1 th a t  th e  1st a p p e lla n t  
co u ld  n o t claim  a  prescriptive title .

Mr. G oonetilleke w ho appeared for th e  ap pellan ts does n o t  ch a llen ge  
th e  proposition  th a t  possession  under a ju s  re ten lio n is  is not adverse p o sses
s io n . H e  based h is w hole argum ent on  th e  in v a lid ity  o f  th e  F in a l D ecreo- 
aa a g a in st th e  1st a jipellan t. U ndoubted ly , i f  th e  1st ap p ellan t w as not- 
bound  b y  th e  decree, it  cou ld  hard ly  bo contended  th a t he w as in  o ccu 
p a tio n  on  th e  stren g th  o f  h is j u s  re ten lio n is . B u t  tho learned  D istrict-  
J u d g e  h a s sa id  in  h is judgm ent, “ I  am  satisfied  th a t  th e  d efen d a n ts had. 
co n tin u ed  to  occujiy  th ese  prem ises w ith  her lea v e  an d  licence a s th e y  h a d  
n o  p lace  to  go  to  on  th e  understanding th a t th e y  w ere to  p a y  th e  ta x e s . ”
I  sh a ll ign ore;th is finding and  decide th is appeal on  th e  issue w h eth er o r  
n o t  th e  F in a l D ecree w as b ind ing on  th e  1s t  ap pellan t.
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T h a t th e  n am e o f  th e  1st appellan t appears in  th e  P in a l D ecree there  
ran  be no q u estion .. H e  is th e  156th  d efendant. T h at h e took  p art in  
th e  proceed ings b etw een  in terlocu tory  decree and  final decree a lso cannot 
bo den ied . H o w as, howover, not a  defen dan t m entioned  in  th e  p la in t. 
T here u cre  o n ly  106 defen dan ts a t  th a t  stage . B u t h is nam e w as d is
closed  b y  th e  91st d efen dan t and th e  learned  D istrict Ju d ge w ho heard  
th e  p artition  action  ordered th a t h e be m ade a p arty . H is  nam e th ere
a fter  appears as th e  150th  d efendant. I t  w as contended  in  th e  low er  
court th a t he m ust h ave been p resen t w hen he w as added  a p a rty  d efen 
d a n t and therefore had  sufficient n o tice  o f  th e  action . B u t the learned  
D istr ic t Ju dge w ho heard th is case very  righ tly  refused  to  accep t that  
con ten tion  in  th e  absence o f  proof o f  th e  1st ap pellan t’s presence on  th a t  
occasion . A fter in terlocu tory  decree w as entered th e  1st ap pellan t su b 
m itted  a p etitio n  (Po) com plain ing th a t  a surveyor had com e to  the land  
and “ p artitioned  i t  in  such a w ay  th a t the portion  on w hich the  
p etitio n er ’s residing house stand s w as a llo tted  to  another person u h ile  
th e  p etitioner w as given  a portion  less than  a perch in ex ten t from  
a corner. ” H e  s ta ted  th a t he ob jected  to  the schem e and prayed th a t  
h e sh ould  be noticed  before th e  p artition  w as confirmed.

T his p etition  is d ated  1 5 .3 .1 9 3 8 . T hereafter on 8 .9 .3 S  th e  1st ap p e l
la n t  g a v e  a p roxy  (P 6 ) to  Mr. H . de S. K u laratn e authorizing him  to  appear 
fo r  him  and  “ to  f i le  a ll  necessary  p a p e r s  in case  -Vo. 2 3 ,0 1 9  D . C. G alle. ”

T h e p o in t I  w ant to  em phasize is th a t  the 1st appellan t d id  n o t in  his 
p e t it ’on  com plain  th a t th e  share a llo tted  to  him  in  th e  In terlocutory  
D ecree w as incorrect. H e  on ly  ob jected  to  th e  schem e o f  partition . 
Could i t  th en  be. seriously  contended  that th e  failure to  g iv e  him  notice  
o f th e  action  an d /or to  call upon h im  to  file a sta tem en t o f  claim  upon  
his being d isclosed  a s a necessary p a rty  by th e  91st d efendant in  conse
quence o f  w hich  h e w as m ade th e  156th defendant is an irregularity th a t  
in v a lid a te s  as aga in st him  th e  final decree entered in  th e  case ? I  
certa in ly  do n o t th in k  so.

In  sp ite  o f  th e  fa c t  th a t he sen t th e  p etitio n  and gave a p roxy  to  Mr. 
K u lara tn e “ to  file a ll necessary papers ” I  find th a t no further steps were 
tak en  in  th a t b eh a lf either by th e  1st ap pellan t or b y  Mr. K ularatne. H e  
w as g iv en  due n otice (see Journal E n try  P 9  o f  8 .9 .3 8 )  o f  th e  confirm ation  
o f  th e  schem e but d id  n ot choose to  appear in  person or b y  proctor to  
su p p ort th e  ob jection  h e had  taken  in  P 5 . T he learned D istr ic t Ju dge in  
accep ting  th e  schem e said  :— “ T he 1st d efendant has filed no objections. 
H e is o n ly  en titled  to  a very  sm all share and  i t  w ould  not be possib le to  
g iv e  h im  his house w hich  stands on lo t  1 ” . T hat w as th e  lo t to  w hich the  
resp on d en t w a s declared  en titled . There w as an appeal from  th e  F inal 
D ecree to  w hich  he w a s a p arty . T h e journal entries P 1 0  and  P l l  show  
th a t  h e  w as served  w ith  n otice  o f  ap peal and  w ith  n otice  o f  security .
“ In  th ese  circum stances, ” observed  th e  learned D istr ic t Ju dge, “ it  is  
fu tile  for him  to ch a llen ge the v a lid ity  o f  th e  F in a l D ecree. ”

W ith  th a t  ob servation  I  am  in  ccm plote agreem ent. L earned counsel 
for  th e  ap p ella n t, how ever, sought to  support h is argum ent on th e  au th o 
r ity  o f  P a b lis  v . E u g in a h a m y 1 in  -which D ia s  J . held  (N agalingam  J .  
agreeing) th a t w here su m m ons w as not properly served  on  a party- in  a
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p artition  ca se  th e  cou rt h ad  tho power to  v a ca te  th o  decree even  w here  
th e  irregu larity  w as discovered  after th e  final decreo. I t  is  true th a t in  
th e  course o f  h is  ju d g m en t D ias J . rem arked th a t  “  th e  fina l decree derives  
its  regu larity  from  th e  interlocutory decree, w h ich  in  turn  depends upon  
proper serv ice  o f  sum m ons on th e  various p a r tie s  to  m ake i t  a  
binding decree. ”  B u t  th e  ra tio  decidend i o f  P a b l i s  v s . E u g im h a n v j  3 
w as th a t a  cou rt o f  first instance had th e  pow er to  v a ca te  a final decree 
upon p ro o f th a t  su m m ons w as not duly  served  u p o n  a  p a r ty  to  th e  action .

T h e case o f P a b l i s  v. E u g in a h a m y 1 is in  m y  o p in ion  distinguishable  
on m ateria l p o in ts . There tho appellant w as th o  5 th  d efendant upon  
whom  su m m ons cou ld  n ot be personally served . S u b stitu ted  serv ice  
w as ordered b u t w as n o t properly served, and th e  c a se  proceeded to  trial 
on th e  fo o tin g  th a t  th o  substitu ted  service w a s in  order. A fter in ter 
locutory d ecree w a s en tered  lie appeared in  cou rt th rou gh  a firm o f  proc
tors to  w hom  h e had  g iv en  a proxy. H e was a llo w ed  t im e  to  file objection  
but fa iled  to  do  so . One mem ber o f  the firm o f  p roctors h e had retained  
s ta ted  to  cou rt th a t  tho  5th  defendant did n o t a d m it  th e  correctness o f  
th e  share a llo tted  to  h im  in  the in terlocutory d ecree . T he learned D is 
trict Ju d ge s ta te d , “  th e  oth  defendant is  b oun d  b y  th e  in terlocu tory  
decree an d  I  am  u nab le to  interfere in  th is  m a tte r  now . D ias J .  
observed th a t  a t  th a t  d a te  it  was not know n to  a n y b o d y  th a t tho service o f  
sum m ons on  th e  5 th  d efendan t was irregular. I n  th e  circum stances h e  
held  th a t th e  final decree entered was n o t b in d in g  o n  th e  defendant.

In  th is  case, how ever, th e  appellant did n o t co m p la in  in  h is p etition  
P 5 th a t he w as g iv en  a  sm aller share in  th e  in te r lo cu to ry  decree than  he 
w as en titled  to . E v e n  in  th e  course o f  th is tr ia l i t  w a s  n o t suggested  th a t  
th e  1s t  a p p e lla n t w as prejudiced because th e  in ter lo cu to ry  decree did n o t  
a llo t to  h im  his correct share or in terests in  th e  la n d  sought to  be 
p artitioned . B o th  in  th e  lower court and here th e  in terlocu tory  decree  
w as a ttack ed  on  th e  ground that the 1s t  a p p e lla n t w as n o t served w ith  
sum m ons.

N on-serv ice or im proper service o f  sum m ons is  u n d o u b ted ly  an irre
gu larity , but I  do n o t flunk  that every such irreg u lar ity  is  necessarily  
fa ta l to  th e  decree su b seq u en tly  entered. I t  w as p o in ted  o u t in  S en an ayah e  

v. A p p u  a n d  o thers  3 th a t  a defendant who is n o t d u ly  served  w ith sum m ons . 
need n o t appear but i f  he docs appear his ap pearance cures th e  irregularity.
In  th e  w ords o f  W ithers J ., “ The issue o f  su m m on s unauthorised  by  th e  
ju d ge’s  sign a tu re  an d  en try  o f  date was no d o u b t irregular but, in  m y  
opinion , th is  irregu larity  w as waived. T he d e fen d a n ts  applied  for tim e  
to  file an sw er.” B row ne J . considering th e  sa m e m a tter  rem arked :—  
" T h e  o b ject o f  a n y  sum m ons that could h ave b een  regu larly  issued h a d  
been a tta in ed  b y  a ll th e  defendants . . . .  h aving  caused  
appearance to  b e en tered  for them  in th e  a c tio n  a s  th e y  m ight a lw a y s  
vo lu n tarily  do before serv ice on  them  o f  su m m on s. ”

I  do n o t th in k  a n y  jud gm ent entered for d e fa u lt  o f  appearance could  be  
v aca ted  m ere ly  o n  th e  ground o f  non-service or  irregular service o f  
sum m ons i f  in  p o in t  o f  fa c t  the defendant a d m its  th e  p la in tiff’s claim .
A nd  th a t  is h ow  I  in terp ret the 1st a p pellan t’s  a p p lica tio n  in  P o to  b e
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allow ed  to  ob ject to  th e  schem e o f  part ition. In  m y op in ion  it  is a  ta c it  
a d m ission  th a t th e . share a llo tted  to  h im  in  th e  in terlocu tory decree is  
•correct. H e  entered  a n  appearance thereafter, and w as g iven  an  oppor
tu n ity  o f  ob jecting  to  th e  confirm ation  o f  th e  schem e. In  th o se  circu m 
sta n c e s  I  w ould  hold  th a t  h e  can n ot h e allow ed to  question  th e  v a lid ity  
o f  th e  in terlocu tory decree. On th e  assum ption  th a t th e  in terlocu tory  
decree is in  order there can  b e  n o  doubt th a t  he is  bound b y  th e  F in a l 
D ecree. I  w ould  therefore d ism iss th e  appeal o f  the 1s t  ap p e llan t w ith  
costs.

P ulle, J .—I agree.
A p p e a ls  d is m is se d .


