
494 S ilv a  an d  S ilva .

[ I n  R e v is io n .]

1943 P resen t:  M oseley S.P.J. and W ijeyewardene J.

SILVA Applicant-, and  SILVA Respondent.

-D. C. Colombo, 720 (D ivorce) .
D ivo rce— C u s to d y  o f , c h ild  p e n d in g  a ction — R ig h ts  o f fa th e r— In te re s ts  o f ch ild  

— A p p lic a tio n  fo r  re v is io n  p en d in g  a p p ea l— C iv il  P ro ced u re  C ode, s. 753. 
The Suprem e Court has the power to revise an order made by an 

original Court even w here an appeal has been taken against that' 
order..

In such a case the Court w ill exercise its jurisdiction only in  exceptional 
circum stances and in order to ensure that the decree given in  appeal 
is not rendered nugatory.

The father is entitled  to the custody of a child pending divorce 
proceedings especially w here the best interests and safety of the child  
require that the child should continue to rem ain in  his custody.

THIS w as an application to revise an order- m ade by the D istrict 
Judge, w herein he ordered that the custody pendente  life of a 

m inor child should be granted to the m other (the plaintiff) in  a divorce 
action betw een the parents.

N. N adarajah, K .C. (w ith him  A . H. C. de S ilva ), for plaintiff, 
respondent, takes a prelim inary objection to the hearing of the. application 
on the ground that an appeal had already been taken from  th e order and 
the effect of this application being entertained w ould be to deprive the 
D istrict Court of the jurisdiction already vested  in it under the Code..

E. F. N. G ratiaen  (w ith ''h im  H. W. J a yew arden e), for defendant, 
petitioner.—There are exceptional reasons w hy this application should be 
entertained. The Suprem e Court has the power to revise any order of a 
low er Court even though an appeal has been lodged. The trial has 
already been fixed for October 11 and it is unlikely that the appeal would  
be heard before that date. This being an application, for custody 
p en den te  li te  any delay in hearing the appeal w ould only render the  
ultim ate order, of the Suprem e Court nugatory, (v ide A tukorale v . 
Sam yn ath an . L The interests of a m inor child are involved and it is 
desirable that this m atter be disposed of as soon as possible.

The father is the law fu l guardian of a child and is. ordinarily entitled  
to th e  custody; the Court w ould how ever consider the interests of the 
child. In fact, this is the paramount consideration. The Court would  
not, in  a pending suit, deprive the father of the custody m erely on account 
of the natural desire of the m other to have the custody—Cartlidge v. 
C arilidge  =. The principles regarding custody have been la id  down in 

■Aekemov v. A ek em o n 3 w here the South A frican Courts have held that 
w here the question of custody penden te life  arises the interests of the minor 
are to be looked to; but not forgetting the rights-of a father to custody. 
In this case the father fears for the safety of h is child. It cannot be. said 
that these fears are groundless because the threats and behaviour of the 
plaintiff indicate that she is not incapable of doing som e act w hich would
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endanger the Jife of th e child. M oreover the m other has not satisfied the  
Court that she can g ive  the child  a hom e suited to one of h is upbringing. 
Frequent changes of custody are also undesirable.

N. Nadarajah, K .C .— The petitioner’s proper rem edy is b y  w ay of 
appeal. H e has filed an appeal but he can m ove that its hearing be 
advanced. No such application has been m ade and in the circum stances 
the application m ust be dism issed. A m een  v. R ash eed ' see also, R am  
S a it v . N adar e t al.‘ T he in terests of the child are the prim ary con­
sideration. H e is  an infant of four and it is in his best interests that he  
should be restored to th e m other—M aasdorp, Vol. I, 125-128; F arm er v. 
Farm er *. The m other’s threats have not been considered as seriously  
made. The father is in  Jaffna and the child is w ith  the father’s relations 
in  Galle. It cannot be said that the father has the custody of th e child. 
There is no reason w h y  the m other should not have the custody, if  the 
father h im self does not have it—V an Leeuw en , Vol. I, page 123.

E. F. N. G ratiaen, in  reply.—N o application to accelerate an appeal 
can be made t ill the record com es up to the Suprem e Court and the appeal 
is duly listed. A  spouse can exercise his rights of custody vicariously  
vide L etlhoo v. L e t lh o o S ta p e lb e r g  v. S tapelberg  “.

Cur. adv. vu lt.
A ugust 16, 1943. W lJEYEW ABDENE J.—

The plaintiff filed this action on A pril 29, 1943, asking for th e dissolution  
of her m arriage w ith  th e defendant on the ground of m alicious desertion  
and for the custody of her son born on Ju ly  27, 1939. The defendant 
filed answer denying the allegations m ade against him  and asking for the  
dissolution o f  the m arriage or of a decree of separation on the ground of 
“ constructive m alicious desertion ” on the part of the plaintiff. He, 
too, asked for the custody of the child. The case is fixed for trial early  
in  October.

On May 27, th e plaintiff petitioned the Court for the custody of the  
child pen den te life. The defendant opposed that application and the  
D istrict Judge, after inquiry, delivered  h is order on Ju ly  30, granting the  
application of th e plaintiff and resexwing the right of the defendant to  
have access to the child. T he defendant preferred an appeal against 
that order on A ugust 2, and also filed papers in revision in th is Court 
on the sam e day.

W hen the m atter cam e up in revision before u s,.th e plaintiff’s Counsel 
took a prelim inary objection. That objection, as I understood it, w as  
that th is Court had no jurisdiction to exercise its revisionary powers 
in  this case especially  in  v iew  of the appeal taken against th e order. 
A sim ilar objection taken in A tu kora le  v . S am yn a th an 0 w as not entertained  
by M oseley S.P.J. and Soertsz J. In the course of h is judgm ent Soertsz, J. 
s a id :

“ The power by w ay  of revision conferred on the Suprem e Court of 
Ceylon by sections 21 and 40 of the Courts Ordinance and by section  
753 of the C ivil Procedure Code are very w ide indeed, and clearly, this 
Court has the right to revise any order m ade by an original Court,

1 6 0 . L . W. 8. ' S .  A .L .  B . (1942) 0 . P . D. 148.
* 13 G. L . W. 52. • S . A . L . B. (1939) 0 . P . D. 129.
» 1 M enzie's 278. « 18 C. L . Bee. 200.
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whether an appeal has been taken against that order or not. Doubtless, 
that right w ill be exercised in  a case in  w hich an appeal- is pending only 
in  exceptional circumstances. For instance this jurisdiction w ill be 
excercised in order to ensure that the decision given on appeal is not 
rendered nugatory.”
I am in respectful and fu ll agreem ent, w ith  the view  expressed in that 

case. It m ust take som e tim e for the appeal to be heard. Even after 
the appeal is perfected and sent to this Court, it has to rem ain on the list of 
pending appeals for, at least, fourteen days before it is heard and, 
normally, it should be taken “ in the order of its position on the roll ”. 
No' doubt, provision is made for a party “ to accelerate the hearing of an 
appeal ”, but an application for such a purpose can be made only after it  
has been numbered and entered on the roll. It is, therefore, most unlikely  
that the appeal w ill be heard before the trial in the District Court. It w ill 
serve no useful purpose to hear "'the appeal after the trial as the appeal 
itself is from an interim  order. I think, therefore, that this is a matter 
in which our revisionary powers should be exercised.

As the main dispute betw een the parties has to be decide at the trial, 
it  is desirable to avoid a detailed discussion of the evidence led at the 
inquiry. It is adm itted that both the parents are very much attached 
to their child. There are, however, certain m atters which cause m e some 
anxiety, w hen I consider the advisability of entrusting the child to the 
plaintiff pending the action. There is evidence that, w hen the child was 
quite young, she attempted or threatened to take the child from his cot 
and jump from the upper , floor of the house, as her husband w ent to a 
birthday party shortly after her father’s death. There is also evidence 
that, a few  .days after the defendant rem oved the child stealthily from  
their hom e to his sister's place in Galle, she m ade a statem ent to 
Mr. M anickawasagar w hich was understood by him  as a threat to harm  
the child in certain circumstances. There is also the proved fact that 
she drank or made a serious effort to drink iodine w hen she quarrelled  
w ith  her husband over the rem oval of the child. The defendant has 
spoken Of his “ genuine fear ” as to w hat m ight be done to the child, if,

' after the child, is given to the custody of the plaintiff on the interim  order, 
the Court enters a decree at the end of the trial for the restoration of the 

. child to the defendant. Considering her attachm ent. to the child, there 
is no doubt that such an adverse order w ill cause her the greatest anguish. 
Would she have sufficient w ill power to face the situation and part w ith  
the child in obedience to the order of Court or w ould she, in  a m om ent of 
despair, feeling that, nothing should separate her from her child, k ill, the  
child and k ill h efself as the .defendant says she, threatened to do ? It 
m ay ■ perhaps be most unlikely that the plaintiff w ill be gu ilty  of such 
rashness as feared by the defendant, but- -I am not prepared to question  
the sincerity of the defendant w hen h e says that he entertain such a fear. 
In view  of the evidence as to her tem peram ent and the incidents to which  
I , have made a brief reference, it  cannot be said  that the defendant’s 
fears are groundless and that there is no risk w hatever of her acting in a 
rash manner. Counsel for the plaintiff has undertaken that, if  the order 
of the District Judge is affirmed, the child w ill be handed over to 
approved custody1 a given number of days before the hearing. W hile
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such a course w ould no doubt rem ove the child from  any threatened  
danger, it  w ould in volve a  num ber of m oves w hich w ould  have an  
unsettling effect upon the child. Under these circum stances, is it 
necessary to interfere w ith  the present arrangem ents m ade by the  
defendant? The father has, undoubtedly, a better right to the custody  
of a child in  the absence of any special reason. It cannot be said that 
the arrangements m ade by him  are unsatisfactory so far as the interests 
of the child are concerned. S ince March 18 the defendant has kept th e  
child w ith h is sister and m other. It is adm itted that these ladies are 
very fond of the child and are bringing him  up in very com fortable 
surroundings. There is also the fact that, as a result of certain definite 
v iew s the plaintiff holds w ith  regard to the upbringing of children, the  
boy’s life  was so regulated at hom e that he is not lik ely  to fee l the loss of 
h is m other’s com pany very much. Moreover, there is a possibility of 
m ore changes in  the custody of the child if  the .interim  order is sustained.

I think that, in  all the circum stances of this case, it is best that the  
child should continue to rem ain in the defendant’s custody during the 
pedency of this case. A dequate arrangem ents should be m ade b y  the 
defendant to enable the plaintiff to see her child tw ice a m onth in G alle 
or,, if  the plaintiff prefers it, once a m onth in Colombo. The details of 
these arrangem ents w ill be laid dow n by the District Judge, if  the parties 
cannot agree.

I set aside the interim  order of Ju ly  30, 1943, so far as it affects the  
custody of the child and direct an order to be m ade as indicated in the  
preceding paragraph.

Moseley S.P.J.—I  agree.
S e t aside.


