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Present: W o o d R e n t o n A . C . J . and D e S a m p a y o A . J . 

W I D Y A S E K E R A v. D I A S . 

305—D. C. Colombo, 35,897. 

Proctor—Proxy authorizing proctor to obtain injunction—Proctor obtains 
mandate of sequestration by mistake—Writ of injunction ordered 
by Court—Mistake of chief clerk and proctor—Client not liable in 
damages. 

The defendant b y his proxy authorized h i s proctor t o sue the 
plaintiff for rent, to obtain an injunction restraining h im from 
disposing of or removing his property, and also to "file all necessary ' 
papers and t o take all steps necessary in the premises." The. 
injunction was granted b y Court, but the proctor prepared by 
mistake a mandate of sequestration, instead of a writ of injunction, 
and Obtained the signature of the chief clerk and forwarded it to 
the Fiscal. The plaintiff brought this action for damages for 
wrongful sequestration. 

Held, that the defendant was not liable, as his proxy had 
expressly l imited his proctor's authority. 

' J ^ H E facts are fully s e t o u t in the judgment . 

A. St. V. Jayewardene, for t h e plaintiff, appel lant . 

R. L. Pereira, for t h e defendant , respondent . 
Cur. adv. vult. 

October 27, 1913. WOOD RKNTON A . C . J . — 

This case raises an important quest ion as to the liability of a 
suitor for t h e mis takes of h i s proctor. The material facts, are these . 
T h e plaintiff, a vedarala, w a s t h e defendant ' s t enant . The defend
ant and his wife mortgaged the house which h e occupied to a third 
party , w h o put t h e bond in suit and purchased the house himself . 
T h e defendant p u t forward a c la im to a part of t h e house on behalf 
of h is s tepdaughter . The purchaser thereupon gave not ice to the 
plaintiff not to p a y any more rent to t h e defendant . T h e plaintiff 
ac ted o n th i s not ice , and t h e defendant forthwith sued h i m in 
C. R. Colombo, 3 2 , 4 7 1 , c la iming an injunct ion to restrain the 
defendant in t h a t case from disposing of or removing t h e household 
furniture and effects which he t h e n had in t h e house in quest ion, 
and also judgment for t h e balance of rent al leged t o be due. The 
pla int was filed on February 3 , 1913, and t h e proxy in favour of the 
defendant ' s proctor, wh ich bore t h e s a m e date , authorized h i m to 
sue t h e plaintiff for t h e rent , t o obta in an injunction restraining h im 
from disposing of or removing h i s property, and also to " file all 
neces sary papers and t o take all s t eps necessary in t h e p r e m i s e s . " 
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Th i s s t a t e m e n t of t h e s c o p e of t h e proctor's author i ty w a s w r i t t e n 
in ink in t h e body of t h e proxy itself . T h e pr inted m a t t e r w h i c h 
fo l lowed i n n o w a y e x t e n d e d h i s powers . T h e de fendant s t a t e d i n 
h i s ev idence t h a t h e h a d s e e n h i s proctor o n February 1, a n d 
ins tructed h i m t o file a n ac t ion for rent , a n d m o v e for a wri t of 
injunct ion restraining t h e plaintiff f rom se l l ing h i s property . T h a t 
s t a t e m e n t is corroborated b y t h e affidavit sworn b y t h e d e f e n d a n t 
in support of t h e appl icat ion for a n injunct ion , and a lso b y t h e 
t e r m s of t h e proxy itself. O n February 2 t h e proctor asked t h e 
d e f e n d a n t for E s . 13 for guard hire , a n d t h e de fendant pa id h i m t h e 
m o n e y . T h e in junc t ion w a s granted o n February 3 , subjec t t o 
t h e condit ion t h a t t h e de fendant should g ive secur i ty for cos t s in 
t h e s u m of E s . 2 0 0 . A securi ty bond w a s prepared and filed. I t 
s h o w s o n t h e face of it t h a t t h e order in respec t of w h i c h t h e bond 
h a d been required w a s an injunct ion . T h e proctor w e n t t o Mr. 
Brohier , Chief Clerk of t h e Court of B e q u e s t s , Co lombo, and asked 
h im w h a t form t o u s e . Mr. Brohier referred h i m t o t h e s c h e d u l e 
of forms in t h e Code of Civil Procedure . I t i s t h e prac t i ce in t h e 
Court of B e q u e s t s , Co lombo, for proctors to prepare and s u b m i t t o 
t h e chief clerk drafts of orders of th i s descr ipt ion. T h e Code of 
Civil Procedure itself recognizes t h e right of proctors t o charge for 
s u c h work, a n d t h e pract ice m a y g ive rise t o l i t t le misch ie f if it i s 
careful ly superv i sed b y t h e responsible officers of Court t h e m s e l v e s . 
T h e proctor found n o form of injunct ion i n t h e s c h e d u l e t o t h e 
Civil Procedure Code , a n d be ing u n a w a r e t h a t there i s a d i s t inc t ion 
b e t w e e n a writ of in junct ion and a m a n d a t e of seques trat ion before 
j u d g m e n t , h e prepared and s u b m i t t e d t o Mr. Broh ier a m a n d a t e of 
seques trat ion . Mr. Brohier p a s s e d th i s w i t h o u t d e m u r . H e w a s 
gui l ty of reprehens ib le care lessness in doing so . I t is obv ious t h a t 
h e m u s t h a v e s igned t h e m a n d a t e w i t h o u t reading i t . A r m e d w i t h 
t h e formidable i n s t r u m e n t w h i c h t h e neg l igence of Mr. Brohier h a d 
p laced a t h i s d isposal , t h e proctor took i t t o t h e F i s e a l ' s office, and 
a t t h e s a m e t i m e wrote t o t h e F i s ca l t h e l e t ter P 6, in w h i c h h e 
reques ted h i m t o se ize , seques ter , and p lace guards over t h e plain
tiff's property under t h e m a n d a t e . H e s ta ted in th i s l e t t er t h a t t h e 
property w o u l d b e po inted o u t by t h e de fendant , but t h e e v i d e n c e 
s h o w s t h a t t h e de fendant h a d n o t h i n g t o d o w i t h , and w a s ent ire ly 
ignorant of, t h e se izure . T h e F i sca l duly e x e c u t e d t h e m a n d a t e , 
a n d t h e plaintiff brings t h i s ac t ion c la imin g d a m a g e s from t h e 
d e f e n d a n t o n t h e ground of h i s proctor's m i s t a k e . T h e learned 
D i s t r i c t J u d g e h a s d i s m i s s e d t h e act ion o n t h e ground t h a t in 
preparing t h e m a n d a t e of seques trat ion t h e proctor w a s ac t ing a s 
t h e agent , n o t of h i s c l ient , b u t of t h e Court . The. plaintiff appea l s . 

I a m n o t sure t h a t t h e j u d g m e n t could b e u p h e l d on t h e ground 
o n w h i c h t h e learned Di s t r i c t J u d g e h a s res ted i t . If t h e proctor 
h a d b e e n authorized b y h i s c l ient t o t ak e proceedings for seques 
trat ion against t h e plaintiff, t h e la t ter wou ld , I th ink, h a v e b e e n 
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IMS. l iable for an act done in accordance w i t h t h e pract ice of t h e Court 
WOOD and impl ied ly recognized b y t h e Code of Civil Procedure itself. B u t 

BKNTOH I would ma in ta in the j u d g m e n t of t h e learned Distr ict J u d g e for 
. ' another reason. T h e proxy express ly l imi t s t h e proctor's authority. 

Widyaaekera i t enables h i m t o sue for rent and for an injunct ion, and t o do 
everyth ing necessary for t h e purposes of s u c h an act ion. I t g ives 
h i m n o authority t o t a k e t h e ent ire ly different c lass of proceedings 
t o wh ich , in p o i n t of fact , h e had recourse. I h a v e found very l i t t le 
direct local authori ty as t o t h e legal effect of proxies in Ceylon . I t 
w a s he ld , however , in an old Case ( D . C. Kandy , 21 ,886 J ) that , by a n 
ordinary proxy for a Distr ict Court, only t h e proctor w a s retained, 
and t h a t h e could charge for h i s o w n fees solely and not for those of 
an advocate , un le s s t h e proxy express ly authorized t h e proctor to 
retain a n advocate . I n Babuwe v. Salonchi 2 B o n s e r C.J . and 
Lawrie J . he ld t h a t , where an act ion is c o m m e n c e d wi thout proper 
authority , t h e proctor w a s l iable t o p a y cos t s , and t h a t where t h e 
proxy did not specify the nature of the act ion to b e c o m m e n c e d , t h e 
proper course w a s t o g ive t h e proctor an opportunity t o p u t in a 
proper proxy and t o obta in confirmation of all acts done till t h e n . 
T h e s e decis ions point t o t h e conclusion that a proxy is regarded in 
Ceylon, no t only from t h e po int of v i ew of the relation b e t w e e n t h e 
proctor and t h e Court, but also from t h a t of t h e relation b e t w e e n 
t h e proctor and t h e c l ient . 

N o authori ty from R o m a n - D u t c h l a w w a s cited t o us , and I have 
b e e n u n a b l e t o find a n y . T h e E n g l i s h l aw o n t h e subject i s clearly 
se t t l ed . B u t in considering it t h e fact has t o be borne in mind 
t h a t in E n g l a n d no proxy .is required. S ince the decis ion of the 
Court of C o m m o n P l e a s in Jermain v. Hooper 3 there has been no 
doubt but that a c l ient is l iable for any act done by his attorney or 
solicitor in the conduct of an act ion in the c l ient ' s interes t and 
wi th in the scope of t h e at torney's or solicitor's authority. The 
reason for th i s rule is quaint ly s ta ted in a no te to the report of 
Jermain v. Hooper 3: " Former ly t h e suitor, w h o w a s t h e c l ient of 
h i s sergeant , w a s ca l led t h e m a s t e r of t h e apprent ice of t h e Court, 
whom, h e employed , whe ther t h a t apprent ice w a s act ing as his 
at torney or as h i s counse l in Courts in which sergeants did not 
usual ly a t tend. (Serviens ad legem, 11, 45,188.) T h e case of attor
n e y and cl ient (master) would therefore appear, l ike that of sheriff 
and bailiff, t o c o m e d is t inct ly wi th in t h e rule respondeat superior." 

I t is equal ly clear that t h e c l ient is no t l iable where t h e solicitor 
ac t s outs ide t h e scope of h i s authority . (See Smith v. Keel* and 
compare Morris v. Salberg.*) T h e appel lant ' s counsel pressed u s 
Btrongly w i t h t h e case of GoUett v. Foster.* B u t in t h a t case t h e 
author i ty of t h e at torney w a s sufficient t o cover the particular c lass 
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D E SAMPAYO A . J . — I agree . 
Appeal dismissed. 

of process t o w h i c h h e resorted if t h e fac t s h a d m a d e i t appl icable . 
Moreover , t h e i l legal ac t of t h e a t torney w a s ratified b y t h e c l i ent . WOOD 
I n t h e c a s e before u s t h e only ev idence of ratif ication i s t h e E s t a t e -
m e n t of t h e de fendant t h a t h e h a d suppl ied t h e proctor w i t h guard ' 
h ire prior t o t h e appl icat ion for t h e injunct ion . W h a t appears t o W^v<p<?£Ta 

h a v e h a p p e n e d , however , w a s t h a t t h e proctor asked t h e d e f e n d a n t 
for guard hire , a n d t h e d e f e n d a n t suppl ied i t , th inking , n o doubt , 
t h a t it w a s a n e x p e n s e necessar i ly inc identa l t o t h e proceedings 
w h i c h h e h a d author ized . T h e l e t ter b y t h e proctor t o t h e F i s ca l i s 
of l i t t l e i m p o r t a n c e in t h e present c a s e . I t w a s a n ac t d o n e b y h i m 
w i t h o u t t h e author i ty of h i s c l i ent , and in t h e e x e c u t i o n of process 
w h i c h , u n d e r h i s proxy , h e h a d n o p o w e r t o i s sue . 

F o r t h e reasons t h a t I h a v e s t a t e d I w o u l d d i smis s t h e appea l 

w i t h cos t s . 


