
( 463 ) 

Present: D e S a m p a y o A . J . 

B O D I A v. H A W A D I A . 

157—C. R. Kandy, 21,131. 

Mortgage—Sale by mortgagor after mortgage—Action against mortgagor 
without making purchaser party—Subsequent action against the 
purchaser—Civil Procedure Code, ss. 643, 644. 

A mortgaged h i s land t o B in 1907 and sold it t o C in 1911. 
Nei ther B nor C registered their addresses in terms of section 643 . 
B sued on h i s mortgage bond in 1912jbut did not make C a party 
t o the act ion. W h e n the land was seized on the mortgage decree, 
C claimed the land. On the olaim being upheld, B brought the 
present act ion against C t o have the land declared bound and 
executable . 

Held, that B's failure t o make C a party t o the mortgage act ion 
was not a bar t o h i s bringing the present hypothecary action 
against C. 

r j ^ H E f a c t s appear from t h e j u d g m e n t . 

Balasingham, for t h e defendant , a p p e l l a n t . — T h e plaintiff did n o t 
jo in t h e de fendant as a par ty in t h e mortgage "action. I t i s n o t 
o p e n t o t h e plaintiff t o bring a separate act ion for ge t t ing a declara
t ion t h a t t h e l a n d , w h i c h de fendant brought s u b s e q u e n t t o t h e 
m o r t g a g e , w a s l iable t o b e so ld for t h e real izat ion of t h e mortgage 
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1918. debt . Lasce l l e s C.J . he ld in Ramanathan Chetty v. Caasim 1 thaj; a 
Bodia v. mortgagee w h o did n o t g ive no t i ce t o the puisne incumbrancers. ' in 
Hawadio t h e mortgage act ion w a s not ent i t led t o bring a hypothecary act ion 

subsequent ly against t h e p u i s n e incumbrancer . 
[ D e S a m p a y o A . J . — I n t h a t case t h e pu i sne incumbrancer h a d 

registered his address as required by t h e C o d e . ] T h e case w a s not 
dec ided on t h e footing t h a t as t h e puisne incumbrancer had regis
tered h i s address h e should h a v e b e e n g iven not ice in the mortgage 
act ion. T h e ratio decidendi w a s t h a t as t h e mortgages had not g iven 
not ice in t h e first act ion o n t h e mortgage bond against t h e mortgagor, 
it w a s not o p e n t o h i m to bring a subsequent act ion t o remedy h is 
omiss ion . L a s c e l l e s C.J . s a i d : " T o a l low a mortgage t o neg lec t 
th i s procedure ( the object of wh ich is to avoid expense and litigation) 
would be t o drive a coach and s ix through the s tatutory provisions 
of chapter X L V I . of t h e C o d e . " 

Moreover, where t h e primary mortgagee has himself no t registered 
h i s address , i t does not m a t t e r whether the puisne incumbrancer 
has or has not registered h i s address . W h e r e the primary mortgagee 
h a s n o t registered his address , h e cannot compla in that a p u i B n e 

incumbrancer has not registered h is . I n Elyatamby v. Valliammai 2 

both t h e deeds were not registered. The S u p r e m e Court held t h a t 
there w a s n o obl igat ion o n the part of the puisne incumbrancer t o 
register his d e e d or address unless t h e primary mortgagee had 
registered h i s address . T h e dec is ion in Elyatamby v. Valliammai2 i s 
a binding author i ty; t h e facts of t h a t case are o n all fours w i t h the 
facts of t h e present case . I t w a s he ld in that case and in the earlier 
cases that , e v e n where both parties had failed t o register their 
addresses , the primary mortgagee should g ive not ice t o the puisne 
incumbrancer if h e w a n t s t o ge t a decree to bind h i m . T h e primary 
mortgagee cannot plead h i s o w n defaul t as an excuse for not follow
ing t h e imperat ive provisions of t h e law. I t i s n o t open t o the 
primary mortgagee t o ge t a n e w hypothecary decree against a 
subsequent purchaser. S u c h a n act ion has b e e n held t o be barred 
by sec t ion 3 4 of t h e Civil Procedure Code. Counsel also c i ted 
Peiria v. Weeraainghe* Weerappa Chetty v. Arunaselam Chetty.* 

[ D e S a m p a y o A . J . — I n all t h e s e cases the contes t w a s b e t w e e n a 
purchaser at a F i sca l 'a sale under t h e mortgage decree and a purchaser 
under a private c o n v e y a n c e after t h e mortgage . I n this case t h e 
plaintiff s eeks t o get a hypothecary decree against the defendant 
before t h e e x e c u t i o n of t h e mortgage d e c r e e . ] I n Ramanathan: Chetty 
v. Caasim 1 the plaintiff sought t o g e t a hypothecary decree against 
t h e lessee , but t h e S u p r e m e Court he ld that t h e act ion did not l ie. 

Th i s i s a n act ion under sec t ion 247 of t h e Civil Procedure C o d e , , 
and t h e r ights of t h e parties should be decided a s o n the date of t h e 
c la im. 

1 (1911) 14 N. L. R. 177. 
2 (1918) 16 N. L. R. 210. 

» (1906) 9 N. L. R. 369. 
* (2909) 12 N. L. R. 189. 
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1918. 
Bodia v. 
Havoadia 
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W. de Silva, for t h e r e s p o n d e n t . — T h e present ac t ion i s t o g e t 
a hypothecary decree . W h e n ne i ther party h a s regis tered h i s 
address , t h e s ec t ions of t h e Civil Procedure Code d o n o t apply . T h e 
case i s governed by t h e E o m a n - D u t c h law, and n o t b y t h e Code . 

Cur. adv. vult. 

J u n e 19, 1913 . D E SAMPAYO A . J . — 

T h e fac t s w i t h w h i c h th i s appeal i s concerned are a s fo l lows . 
Kir ihatana and K a l u , being t h e o w n e r s of a cer ta in land, mor tgaged 
i t by bond d a t e d S e p t e m b e r 2 8 , 1907, and regis tered o n October 5, 
1907, t o t h e plaintiff. On D e c e m b e r 13 , 1911 , t h e bond w a s p u t i n 
su i t aga ins t t h e mortgagors in ac t ion N o . 2 0 , 5 4 2 , and a m o r t g a g e 
decree w a s o b t a i n e d o n M a y 17, 1912 . W h e n t h e property w a s 
se ized i n e x e c u t i o n of t h e decree , i t w a s c la imed by t h e d e f e n d a n t by 
v irtue of a d e e d of sa le d a t e d February 2 , 1911 , and registered o n 
A u g u s t 28 , 1911 , e x e c u t e d by Kir ihatana and K a l u . T h e c l a i m 
h a v i n g b e e n uphe ld , t h e plaintiff h a s brought t h e present ac t ion t o 
h a v e i t dec lared t h a t t h e property w a s bound and e x e c u t a b l e for 
t h e debt d u e t o t h e plaintiff b y Kir ihatana and K a l u . Th i s i s i n 
fac t a h y p o t h e c a r y ac t ion by t h e m o r t g a g e e against a s u b s e q u e n t 
purchaser , and t h e C o m m i s s i o n e r h a s g iven j u d g m e n t for t h e 
plaintiff. 

I t i s argued in appeal t h a t plaintiff, hav ing fai led t o register a n 
address in t e r m s of s e c t i o n 6 4 4 of t h e Civil Procedure Code , a n d 
hav ing a lso fa i led t o join t h e d e f e n d a n t as a party in t h e prev ious 
act ion , c a n n o longer bring any h y p o t h e c a r y act ion against t h e 
defendant . I n support of t h i s c o n t e n t i o n three dec i s ions of t h i s 
Court were c i ted t o m e . T h e first of t h e s e i s Peiris v. Weerasinghe.1 

I d o n o t s e e h o w t h a t dec is ion i s appl icable t o t h e present case . I t 
w a s there he ld t h a t i n order t o ent i t l e a m o r t g a g e e t o t h e benef i t s 
provided by s ec t ion 6 4 4 h e m u s t , as a condit ion precedent , h a v e 
h imsel f c o m p l i e d w i t h t h e r e q u i r e m e n t of t h e first proviso t o t h a t 
sec t ion . T h e plaintiff i s n o t s e e k i n g to c l a i m any benefit under 
t h a t s e c t i o n ; h e does not s a y t h a t t h e mortgage decree in t h e previous 
act ion i s b inding o n t h e d e f e n d a n t ; o n t h e contrary, h e is asking for 
a n e w h y p o t h e c a r y decree aga ins t t h e de fendant . I m a y n o t e further 
t h a t there t h e c o n t e s t w a s as t o t h e t i t l e t o t h e land b e t w e e n a 
pr ivate c o n v e y a n c e from t h e mortgagors and a F i s c a l ' s transfer 
fol lowing u p o n a sa l e i n e x e c u t i o n of t h e mortgage decree , w h e r e a s 
here t h e plaintiff i s st i l l mortgagee , and seeks t o enforce t h e m o r t g a g e 
against a s u b s e q u e n t transferee. Peiris v. Weerasinghe1 w a s fo l lowed 
in "Weeraypa Chetty v. Arunaselam Chetty,2 where t h e f a c t s and nature 
of t h e c a s e w e r e s imilar . T h e n e x t dec i s ion c i t ed i s Ramanathan 
Chetty v. Cassim.3 There a l so t h e plaintiff h a d b e c o m e purchaser 
of t h e property under h i s o w n writ , and t h e ratio decidendi of t h e 

1 (1806) 9 N. L. R. 859. 2 (1909) 12 N. L. R. 189. 
» (1911) Id N. L. R. 177. 
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1818. decis ion, if I read t h e j u d g m e n t rightly, i s that t h e plaintiff had 
)B SAMPAYO purchased t h e land subject t o the interest of the defendant , w h o 

A X w a s a l e s see , and it w a s t o o la te t o bring a hypothecary act ion after 
Bodiav * n e p l a i I > t i f f h a d fai led to get an effective decree against t h e defendant 
Hawadia in the first act ion. One other fact wh ich dist inguishes that case from 

th i s i s that t h e defendant there h a d in fact registered an address 
in t erms of sec t ion 643 of the Code, whi l e in th i s case ne i ther party 
registered any address at all. Counsel las t ly .cited t h e unreported 
case 2 2 2 In ter . , D . C. Jaffna, 7 , 9 9 5 . 1 There a lso t h e mortgagee 
had purchased the property under h i s o w n writ , and the quest ion w a s 
o n e of t i t le b e t w e e n h i m and a private al ienee. I t is t o be observed 
that in each of these cases , w i t h the except ion of Ramanathan Chetty 
v. Caaaim,2 t h e mortgagee or t h e purchaser at the sale under the 
mortgagee ' s writ had t o depend o n t h e binding character of t h e 
mortgage decree as against h i s opponent , w h o w a s no party t o the 
act ion , and t h e gist of the whole m a t t e r appears to m e t o b e contained 
in t h e s e words of W o o d R e n t o n J . in the Jaffna case above referred 
t o ( I take t h e l iberty t o i tal ic ize the words I w i sh t o e m p h a s i z e ) : 
" Compl iance by t h e mortgagee wi th the requirements of these 
sec t ions , i.e., sec t ions 643 and 644 of the Civil Procedure Code, 
is a condit ion precedent to a puisne incumbrancer being bound 
either directly or indirectly by the decree in the mortgage action." 
T h e use of t h e express ion " directly or indirectly " in this passage has 
reference t o a n a r g u m e n t that the purchaser under the mortgage 
decree , e v e n if he had no t i t le against the puisne incumbrancer, 
w a s at l eas t ent i t led t o the p a y m e n t of the a m o u n t of the mortgage 
as impensat utiles. The case of Ramanathan Chetty v. Cassim2 as 
I have indicated , forms an except ion t o this series of cases , in that 
there the mortgagee , though h e had purchased the property, 
a t t e m p t e d to get a fresh hypothecary decree against the l e ssee for 
t h e balance a m o u n t of t h e mortgage decree wh ich remained still 
unsatisf ied. This w a s disal lowed by Lasce l l e s C.J. (1) because the 
plaintiff had not protected himself by the procedure laid down in 
chapter X L V I . of the Civil Procedure Code, and (2) principally 
because t h e mortgage w a s ext inguished by his becoming owner; and 
by Middleton J . (1) because the l e s sees hav ing registered an address 
the plaintiff had failed to c i te t h e m in t h e mortgage action, and (2) 
because sect ion 34 of the Civil Procedure Code barred the second 
act ion. 

I t wil l be s e e n that t h e ratio decidendi in none of these decis ions 
applies t o this case . If it did, I would feel bound to follow t h e m , 
w h a t e v e r m y o w n opinion m i g h t be . I think I a m free t o decide 
this case o n m y o w n v i e w of the law. I n m y opinion sect ions 643 
and 644 of t h e Code do not have t h e effect of doing away altogether 
w i t h t h e c o m m o n l a w and do not impose a n e w burden on a mortgagee , 
but rather afford certain faci l i t ies in obtaining a mortgage decree, 

i S. C. Min., Mar. 20, 1913. 2 (1911) 14 N. L. R. 177. 
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D B SAMPAYO 
A . J . 

Bodia v. 
Hawadia 

I f ne i ther par ty h a s observed t h e provis ions of t h o s e s ec t i ons , t h e y 
are thrown back u p o n t h e c o m m o n law, w h i c h a l lows a separate 
h y p o t h e c a r y ac t ion against a p u i s n e incumbrancer . I n Rama
nathan Ghetty v. Cassim 1 t h e l earned Chief J u s t i c e a l lowed t h a t t h e 
act io hypothecaria w a s st i l l avai lable , a n d t h a t t h e plaintiff m i g h t 
h a v e joined t h e l e s s e e s in h i s ac t ion . T h a t be ing so , w h y s h o u l d 
n o t t h e actio hypothecaria b e brought af terwards? H i s L o r d s h i p 
t h o u g h t t h a t i t could n o t b e s o brought , b u t I th ink t h a t op in ion 
w a s on ly obiter. 

I th ink t h i s ac t ion w a s we l l brought , a n d t h e j u d g m e n t appea led 
from i s r ight . I d i s m i s s t h e appeal w i t h c o s t s . 

Affirmed. 


