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The appellant w as convicted of rape. The act of intercourse is adm itted  
and the on ly  issue to go to the Ju ry  w as the one of consent. The story  
of the girl is  that she w as sw eeping the compound of her house w hen  
she w as seized from  behind by the appellant, pulled into the house in  
spite of her resistance, p laced upon th e floor and raped. Her story  
in  respect of w hat occurred outside the house is corroborated by the  
evidence of three persons w ho claim  to have been eye-w itnesses of the  
struggle w hich she says took place there. They are Aliar, a boy of ten  
or tw elve years of age and a cousin of the girl, Adam Kandu and Kalan- 
den Lebbe, both next-door neighbours of the girl and either distant or 
so-called relatives. As. to the events w hich  follow ed inside the house- 
there is only the evidence of the girl. Her story is that she resisted  
until she realized that resistance w as futile. A s she som ewhat n aively  
put it “ I did not w ish  to struggle to the extent of preventing, the accused  
from  having intercourse w ith  m e. ” She explained that statem ent by 
saying that she realized th e fu tility  of struggling w ith  a m an w ho Was' 
stronger than herself. Parenthetically  it m ay be observed that the 
m edical w itness w as of opinion that the girl, w ho is tw enty-tw o years 
of age, and the appellant are equal in  strength: The injuries found  
on the girl w ere an abrasion on the cheek, an abrasion on the breast, 
and congestion of the le ft  outer labia. The first tw o injuries are said 
by the girl to be due to b ites b y  the appellant; the injury tp the lab ia  
to the forcible introduction of the appellant’s' penis. In th is connection . 
the appellant w as not found to have suffered any injury. The hym en  
of th e girl w as found to haVe been ruptured, the injury being several 
m onths old. The appellant, w hile  setting up an act of voluntary inter- „ 
course, does not account for the abrasions to the cheek and breast. A  
further circum stance w orthy of note is that the "eaves of ( the house are  
adm ittedly very  low  and w ould  provide a serious obstacle to a forcib le
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■carriage of the girl into the house w ithout injury to her. Moreover, 
she said that she entered the house in  advance of the appellant. W e do 
n o t think it can be said that the above-mentioned circumstances go any 
distance towards corroborating t h e ' girl’s evidence that she was an 
unw illing party.

In regard to the three eye-witnesses, they cannot claim to be entirely  
disinterested. Counsel for the appellant sought to discredit their 
evidence on the ground not only that they are all related, in  varying  
■degrees, to the complainant, but that there w as considerable delay in  the 
recording by th e V illage Headman of their "statements. On the latter 
point the evidence is som ew hat conflicting, but, apart from the first 
information w hich w as carried to the V illage Headman by Adam Kandu, 
there w ould seem  to have been am ple tim e for the concoction and em 
broidery of a story. Adam  Kandu, indeed, in  his statement, gave 
-details of a struggle in  the compound, but at the trial in  cross-examination  
he confessed that he was unable to say w hether the struggle was real or 
feigned. A  sim ilar attitude w as adopted b y  Kalanden Lebbe. This 
w itness, for reasons best .known to him self and w hich he w as unable 
to form ulate, adopted the extraordinary course of locking the couple in  the 
house and taking the k ey  to the V illage Headman. N either of these 
witnesses, both "ble-bodied m en, and relatives of the girl, made the 
sligh test m ove towards rendering assistance to the girl, although the mere 
appearance of either on the scene w ould no doubt have been sufficient 
to prevent the act o f intercourse w hether it w ere forcible or voluntary. 
T h e account g iven  by the boy, Aliar, convincing enough intrinsically, 
lo st som e ,of its value, by h is som ewhat prem ature and spontaneous 
■denial that he had been tutored, a possible inference being that his 
sto ry  has been at least em bellished.

Passing on to  events subsequent to the act, the V illage Headman 
accom panied by Adam  Kandu and- Kalanden Lebbe a rr iv ed . at the  
.scene. W ith them , or follow ing closely on their heels, w ere som e Marik- 
kars. The door w as opened and apparently th e girl lost no tim e in  
accusing the appellant of th e offence. There appears to have followed  
a long discussion during w hich, according to the appellant, pressure 
w as brought upon him  to m arry the girl. The girl herself spoke to the 
M arikkars’ suggestion of m arriage and to the appellant’s rejection of the 
suggestion. W hatever w as the object of the discussion, the fact remains 
that, according to the V illage Headman, he was occupied from ' about 
fi p .m . until 9 or 10 p .m . in  recording the statem ents of three people which  
recording am ounted to fifty lines of h is diary. The possibility certainly  
presents itself that there m ust have been a certain amount of discussion  
as w ell, w hich w ould lend colour to the claim  of the appellant that the  
question of m arriage w as brought up. There can be no doubt that 
prior to the incident there had been a proposal of marriage betw een  the 
parties, a fact w hich  w as denied at the trial by the girl until she w as  
confronted by her depositions in  the low er Court. K nowledge of this 
fact w as also denied by th e other eye-w itnesses and by th e V illage  
Headman although it is scarcely credible that it w as unknown to them  
Ibeing, as they were", relatives or near neighbours. It is also pertinent 
Tto rem ark that, according to the girl, she rem ained ly in g on the floor after
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the act until th e door w as opened, w h ile  the appellant w as found to be  
singing. The jury m ight w e ll have asked them selves w hether these  
circum stances are m ore consistent w ith  the afterm ath of an act of rape 
or one of voluntary intercourse. A nother circum stance, w hich  is 
perhaps in  favour of the story of the appellant that th is w as a plot so to  
com prom ise him  w ith  the girl that h e w ould  be forced into a m arriage 
w ith  her, is that, w hereas th e V illage Headm an cam e on th e spot soon  
after 4.30 p .m ., the girl w as not taken for m edical exam ination u ntil 
noon n ex t day. H is case w as that he w as ready and w illin g  to m arry  
the girl, and alw ays had been so-provided a dowry w as forthcom ing, 
and that it w as only a lter the im portunities of the M arikkars had failed  
that th is charge w as brought against him. M oreover, evidence had been  
led  by the prosecution that, if  a M uslim  m an and w om an w ere found in  
such circum stances, the punishm ent prescribed is a w hipping or fine 
for both, unless it can be show n that th e wom an w as not a consenting  
party. Punishm ent can b e avoided if  th e  parties marry. It is therefore  
a m atter of im portance to the w om an that she should prove absence of 
consent. H er an x iety  in  regard to th is m ight conceivably be shared  
by her relatives.

It seem s to us, in  v iew  of a ll these circum stances, that there m ust ex ist  
a reasonable and substantial am ount of doubt as to th e guilt of the  
appellant. This Court has, how ever, repeatedly laid down that, assum ing  
a proper direction by th e Judge, it  is not its function to re-try a' case 
unless it has been show n to the satisfaction of th e  Court that th e verdict 
is unreasonable or that it cannot be supported having regard to th e  
evidence. There is, in  our opinion, as w e have indicated, a real doubt 
as to the appellant’s guilt. In  R ex  v. Isaac S ch rager1 the conviction w as  
quashed because “ in a ll th e circum stances it did seem  to the Court 
that there w as a reasonable and substantial am ount of doubt as to the  
guilt of the appellant. The conviction, therefore, could not stand.” 
A gain in R ex  v. John'R euben P a r k e r2 w here, in  the opinion of th e  L. C. J. 
“ there w as evidence before th e jury upon w hich they  could act ” there  
w as held to be sufficient doubt as to the accuracy of th e verdict for the  
Court to g ive th e appellant the benefit of it, and th e conviction w as  
quashed. Even in th e ligh t of these authorities w e are doubtful if  w e  
should be disposed to in terfere in  the present case w ere it not for one  
circum stance. The appellant gave evidence on h is ow n behalf and the  
Jury, w ho seem  to have fo llow ed  th e case throughout w ith  great interest, 
cross-exam ined him  at som e length. One question put to him  w as this—  

“ Was it reasonable to le t down a girl after you  had several acts o f
intercourse w ith  her—to le t  her down because you  w ere not g e ttin g
the dowry ? ”.
It w as argued on behalf o f th e appellant that the question indicates 

that the Jury had form ed an opinion unfavourable to  th e appellant’s 
character and that th ey  w ere prepared to convict him , n o t'b ec a u se  
they  w ere convinced that h e  had com m itted th e offence, but because, 
after hearing h is evidence, th ey  regarded him  as a young blackguard. 
Crown Counsel sought to exp lain  th e question as-an' in tim ation b y  th e  
Jury that th ey  found them selves unable to accept th e appellant’s story.

? 6 Cr. App. B . 253. a 6 Cr. App. B . 285.
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W e were not im pressed by that v iew  and w e fee l it  h ighly probable that 
th e  Jury had formed the v iew  ascribed to them  by Counsel for the 
appellant. To adopt the words of the L. C. J. in  setting aside the verdict 
of the Jury in R ex v. John A lfred  B ra d le y 1 “ on the w hole w e think it safer 
that the conviction should not b e allowed to stand The appeal is 
allow ed.

A ppeal allow ed.


