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C harge o f  m urder— C ircum stan tia l evidence— X o  evidence o f  use o f  lethal w eapon—
In ference  o f  in ten tion  requisite to constitute offence o f  murder.

Tho accused was convictod of murder. The verdict of tho jury implied th a t 
th e  death of the deceased was caused by the accused. According to the evidence, 
however, which was purely circumstantial, thcro wero no signs of tho use of a 
lethal weapon.

H e ld , th a t in the circumstances tho verdict should bo altered to or.o of 
voluntarily causing grievous hurt.

jA lP P E A L  w ith  application  for leave to appeal, against a con viction  
in  a  tr ia l before th e  Suprem e Court.

A .  B . P erera , w ith  J .  G . T h u ra ira ln a m  and A u s tin  J a y a su r b ja  (assigned), 
for th e  A ccused-A ppellant.

A n a n d a  P e re ira , Crown Counsel, for the A tto rn e y -G e n e ra l.

C u r. a d c . vu ll.

F eb ru ary  1, 1954. P l'LLE, J .—

T h e appellant by  a verd ict o f  five to  tw o w as convicted  on  th e  charge  
th a t  h e  d id  on  or ab ou t th e  15th N ovem ber, 1952, com m it m urder b y  
cau sin g  th e  death  o f  one W elikala M udiyanselage D anaw ardcna B a n 
d ara  and  w as sentenced  to  death. The evidence against him  w as purely  
circum stantia l and th e  principal subm ission on h is behalf which w e h ave  
to  consider is  th a t there w as no evidence on which th e  jury could properly  
find  th a t  th e  deceased  d ied  o f  vio lence a t  th e  hands o f  the appellant-.

T h e  deceased  and th e  appellant were related to  each other as cousins  
an d  had  since M ay, 1952, been jo in tly  working a rubber land as sub-lessees. 
T h e y  liv e d  in  a h u t on  th is land which had  a verandah and one room . 
O n th e  even ing  o f  th e  21st N ovem ber, 1952, th e  b ody o f  th e  deceased w as  
d u g  o u t  o f  th is  room . T he inform ation w hich led  to  th e  d iscovery  o f  th e  
b o d y  h ad  been g iven  b y  th e  .appellant to  one J .  G. A . W eerakoon on  th e  
2 0 th  N ovem ber and  on th e  follow ing d ay  h e  com m unicated  th a t



PU i.I.K , d .— R eg in a  v. D harinudasa  B a n d u r a  . 525

in form ation  to  th e  P o lice . B u t for a lo in  clo th  th e  b o d y  w as naked. T he  
knees w ere draw n  u p to th c e h e s f  and tied with a rop e o n e  en d  o f  which was 
drawn rou n d  th e  n eck . T h e body was in an  ad v a n ced  s t a te  o f  deedm posi- 
t ion. T w o  p o st-m o rtem  exam inations w ere h eld  o n e  o n  th e  23rd N o v em 
ber by  th e  D is tr ic t  M edical Officer, K ah a w atte , an d  th e  o th e r  on  th e  24th  
N ovem ber b y  th e  A ssistan t Judicial M edical Officer, C olom bo. N eith er  
o f  th e  m ed ica l officers cou ld  sta te  w hat the cau se  o f  d ea th  w as. There 
were no s ig n s  o f  a n y  extern al ante-m ortem  in ju r ies . T h e  lungs had  
decom posed , th e  h ea rt dried  up and the brain had  m e lte d  in to  pulp . T he  
cond ition  o f  th e se  organ s precluded th e  ex p ressio n  o f  a n y  op in ion  as to  
w hether th e  d eceased  w as asphyxiated  or n ot. O n th e -o th e r  hand the  
appellant h ad  n um erous linear abrasions on  h is le f t  arm  and  le ft  side o f  
chest w hich  m ig h t  h a v e  been caused on  th e  d a te  o f  th e  a lleged  murder.

T he in co n c lu siv e  character o f  the m edical e v id e n ce  w a s  stron g ly  relied 
on a t th e  argu m en t in  appeal to show  th a t there w a s n o  case  o f  an y  k ind  
to go  to  th e  ju ry . T h e question, therefore, h as to  b e  con sid ered  w hether  
the rest o f  th e  ev id en ce  which was n o t m et b y  an}' e v id e n c e  called  for the  
defence w as su ffic ien t to  en title  the jury to find th a t  th e  d eceased  died as a 
result o f  v io len ce  in flicted  by tlic appellant.

T he d ecea sed  w as an  able bodied you n g  m an w ho  w a s ab ou t 22 years  
old. H e  an d  th e  ap pellan t, who to all ap pearan ces w ere  friend ly , used  
to  tap  th e  ru b b er trees on a land called N eb e llig o d e le w a tte . T he dried 
la tex  used  to  b e d elivered  to  a rubber m aker an d  th e re a fter  the sheets  
sold to  a trad er in  a neighbouring village. T h ere w a s  n o th in g  to  suggest 
that th e  d eceased  w as otherw ise than  in  norm al h ea lth  o n  th e  d a y  o f  his 
death  w h ich  on  th e  ap pellan t’s sta tem en t to  W ee ra k o o n  occurred on  
the J fit li N o v em b er . T he deceased was la s t  seen  a liv e  a b o u t  noon-day on  
the lo th  N o v em b er . H e  was then  returning to  h is  la n d  a fter  a bath in  
a neigh bou ring  stream . A bout 3 p .m . th e  w itn ess J a y a se k e ra g c  P iyad asa  
heard th e  cry  o f  “ m inim aranaw o ” com ing from  th e  d ire ctio n  o f  th e  rubber 
land. P iy a d a sa  w as then  weeding h is lan d  a t  a  p o in t  ab out 300  
3'ards from  th e  h u t. A t  th e  sam e tim e a w om an  n a m e d  A lp i N on a  liv ing  
on a lan d  ad jo in in g  P iy a d a sa ’s who also heard th e  cr ie s  ask ed  him  to find  
ou t w h at th e y  w ere ab ou t. H e then se t o u t a sh o rt  d is ta n c e  and then  m et  
the a p p e lla n t com in g  tow ards him. H e ask ed  h im , “ IV hat is th e  noise I  
heaixl from  y o u r  d irection  ? ” . H e replied th a t a  b o y  ca lled  Mct-hya K olia  
and th e  d eceased  w ere joking and both o f  th em  h a d  cried  o u t in fun. 
P iyad asa  w a s sa tisfied  w ith th is exp lan a tion  an d  th e y  separated, th e  
ap pellan t s ta tin g  th a t  he was going for a  b a th  a n d  th a t  thereafter ho 
would ta k e  so m e ru b ber sh eets to  be sm oked . M ethj*a K o lia  was called  
for th e  p ro se cu tio n  and  he sta ted  th a t he d id  n o t  k n o w  w ho the deceased  
was an d  th a t  h e  h ad  n ever  v isited  the hut. T h e s to r y  a b o u t  M ethya w as 
the first o f  a scr ies o f  fa lsehoods uttered  b y  th e  a p p e lla n t  to  a llay  suspicion  
as to  th e  fa te  o f  th e  deceased  and to  p rev en t th o se  in q u ir in g  ab ou t h is  
w hereabou ts from  v is itin g  the rubber land  or th e  h u t . T h e appellant 
had h is n ig h t  m eal a t  A lpi N ona’s and  slep t a t  P iy a d a s a ’s. T he reason  
he g a v e  to  P ij-ad asa  for n o t sleep ing in  h is h u t  w a s  th a t  ho w as alone, 
l i e  sa id  th a t  th e  deceased  had d ecam ped  w ith  I t s .  2 5 0 . On th e  n e x t  
d ay h e le it  sa y in g  th a t  he was going to  his v illa g e . T h e m other o f  the
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d eceased  w as exp ecting  h im  to  b e present at her house oil th e  19th  N o v em 
ber being th e  day fixed  for  g iv in g  notieo o f  his sister’s  m arriage. Tho 
ap p ellan t m et tho m oth er an d  delivered  a false m essage to  th e  effect th a t  
th e  deceased  had said  th a t  lie  cou ld  n o t attend the cerem ony because he  
h a d  obtained  em p loym en t on  an  estate. I t  is needless to  ad vert to  
o th er  falsehoods w hich  clearly  in d ica te  th a t the appellant’s  conscience  
w a s n o t a t  case. F ear in g  th a t  d iscovery was bound to  com e soon  lie 
d ecided  on  the 20th  N o v em b er  to  disclose to  J . G. A . W cerakoon a relation  
o f  h is  th a t th e  deceased  la y  buried  in  th e  hut. According to  th e  accoun t  
g iv e n  b y  th e  appellan t to  W cerakoon  th e  deceased, one H endrick  M udalali 
a n d  one A rnolis, th e  h usb and  o f  A lp i N ona referred to  earlier, cam e to  the  
h u t  a t  about m idn igh t o f  th e  15th  Novem ber. T hey  w ere a ll drunk. 
H e  opened the door and  th e  d eceased  took  his p late o f  rice to  th e  verand ah . 
T ho aj^pellant was in sid e  th e  room  reclining on a “ m essa ” w hen  h e heard  
th e  deceased  crying o u t lo u d ly  “ m inim aranawo ". H e cam e o u t o f  the  
room  and saw  th e  d eceased  fa llen  dead on the ground. On one sid e  of 
th e  deceased was A rnolis w h o  w as armed with a k a tty  and on th e  other  
s id e  H endrick M udalali w ith  a lon g  pointed knife. U nder threat o f  in stan t  
d ea th  he assisted  them  in  ty in g  up th e  body and burying i t  in sid e th e  hut. 
B o th  H endrick M udalali an d  A rnolis were called for th e  prosecution . 
T h eir  evidence w hich  appears to  have been accepted by th e  ju ry  show s 
th a t  they' had  been  fa lse ly  im plicated . As a result o f  th e  ap p ellan t’s 
s ta te m e n t these tw o  w itn esses  w ere held in custody7 for three w eeks.

T h e  loud  cry7 o f  d istress u ttered  b y  the deceased and th e  adm ission  by  
th e  appellan t th a t th e  d eceased  w as dead before he w as buried  u n m is
takably' point to  v io len ce  as b ein g  th e  cause o f death . If, as w as suggested  
a t  th e  argum ent th a t  th e  d eceased  d ied  suddenly ow ing to  n atural causes, 
th e  conduct o f  th e  ap p ellan t in  circulating num erous fa lse  accoun ts o f  
th e  m ovem ents o f  th e  d eceased  whom  he knew  to  be buried is  w holly  
in exp licab le . I 11 so  far as th e  v erd ic t o f  the jury im plies th a t  th e  death  
o f  th e  deceased w as cau sed  b y  th e  appellant we sec no reason  to  differ 
from  them . T he ev id en ce, how ever, throws no ligh t on  th e  m ode o f  
v io len ce  from  w hich  on e cou ld  in fer th e  intention  requisite to  co n stitu te  
th e  offence o f  m urder. T h e com p lete  absence o f any signs o f  th e  use o f  
a  le th a l weapon on  th e  d eceased  renders it  unsafe to a llow  th e  verd ict  
o f  m urder to  stand . On th e  o th er hand the cries o f  distress raised  b y  the  
d eceased  indicate th a t  h e  e ith er  apprehended or suffered grave vio lence  
a t  th e  hands o f  th e  ap p e lla n t and  th a t coupled w ith the fact- th a t he must 
h a v e  d ied  alm ost im m ediately7 afterw ards lead to  th e  conclusion  that  
w h ile  th e  appellant m a y  n o t  b e guilty7 o f  murder he w as guilty7 o f  the  
offence o f  vo lu ntarily  cau sin g  grievous hurt. To reach such a verd ict 
it  is  n o t necessary th a t  w e  sh ou ld  be in a position to  s la te  p recise ly  the  
m ann er in  which d eath  w as b rought about.

W e accordingly se t  a sid e  th e  conviction  and sentence under appeal 
an d  su b stitu te  therefor a verd ict under section 316 o f  th e  P en a l C ode and 
se n ten ce  th e  appellant to  s ix  y ea rs’ rigorous im prisonm ent.

1 'a  dicl altered.


