
481 

[PS. 



482 Rajazatnam v. the Commissioner of Stamps. 

-'U°15) 1SN. L.R.289. 
' ( 7 9 2 5 ) 27 N. L. R. 231. 
3 (1935) 15 Cey. L. Ree. 36. 

' (1934) 150 L. T. 145. 
5 ( 7926) A. C. 155. 
« (1934) 150 L. T. 145. 

U n d e r sect ion 21 (4) of Ordinance N o . 7 of 1840, there w a s no onus o n 
appel lants to prove writ ing. Pote v. Pate' can be dist inguished from 
th i s case because that w a s an action b e t w e e n two partners. The ex is tence 
of a partnership can be establ ished by oral ev idence as he ld in Idroos 
v. SheriffSection 21 (4) consists of t w o parts ; first part applies only to 
a case w h e r e a partner seeks to enforce a contract of partnership as 
against another partner. 

In this case, the only quest ion is w h e t h e r there w a s a contract of 
partnership. N o relief is sought for o n the terms of the contract. The 
provis ions of Ordinance No. 7 of 1840 are o n l y o f evident iary va lue . T h e 
agreements referred to there are not declared nul l and void mere ly by 
reason of absence of wri t ing . It is on ly w h e r e the basis of a suit is partner­
ship that proof of wr i t ing is necessary.—Vide Pote v. Pate'. 

T h e ex i s tence of a partnership w a s c learly established. The onus w a s 
on the Grown, therefore, to prove that there w a s no partnership. S e e 
sect ion 109 of Ev idence Ordinance De Silva v. De Silva'. 

A tax ing officer should not look at the forms of transactions, but at the 
substance of them. S e e Lord Tomlin's d ic tum in Munro v. Commissioner 
of Stamp Duties'. 

The Commiss ioner of Income T a x had already accepted the posit ion 
that there w a s a partnership. This decis ion must operate as re's judicata. 
T h e parties and the subjec t -mat ter w e r e the same, parties be ing the 
executor and the Crown. Income tax authority is a Court. Crown is in 
t h e same posi t ion as a private party, a l though represented by different 
persons—Spencer Bower on Res Judicata, pp. 128, 129; Hoystead et al. v. 
Commissioner of Taxation'. 

E v e n if there w a s no partnership, there w a s certa inly a co-ownership. 
D o c u m e n t A 4 is conc lus ive ev idence that there w a s a gift of a third of the 
bus ines s to each of the t w o sons i n March, 1929. O n l y a one-third share, 
therefore, be longed to the deceased. T h e dist inct ion b e t w e e n a partner­
sh ip and a co -ownersh ip is of very l i t t le practical importance. The bene­
ficial interest of the w h o l e of the estate did not pass, e v e n though it can 
b e held that the l ega l interest passed. 

J. E. M. Obeyesekere, C.C., for t h e Commiss ioner of Stamps.—The 
quest ion in this case is real ly w h a t share of the partnership property i s 
l iable to Estate Duty . T h e burden of establ ishing that only one-s ix th 
share and not the w h o l e property is l iable, i s on the appellants. 

[SOERTSZ J .—What is y o u r rep ly to Lord Tomlin's d ic tum in Munro v. 
Commissioner of Stamp Duties' ? ] 

It w i l l not apply in al l cases. 
Crown's c la im to tax t h e w h o l e of the partnership property as be longing 

to t h e deceased can be put on an a l ternat ive basis. A s s u m i n g that the 
appellant's suggest ion can b e accepted that the partnership dates from 
March, 1929, and t h a t . a gift resul ted from it, Crown's posit ion is that it 
w a s a gift w h i c h could b e caught u p by sect ion 8 (2) of the Estate Dut i e s 
Ordinance, No . 8 of 1919. It w a s a gift w i t h a reservat ion '< by contract 
or otherwise ". T h e ev idence is clear that the father had some beneficial 
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interest . S e e Attorney-General v. WorrallCrossman et al. v. The Queen' 
Earl Grey v. The Attorney-General", Attorney-General v. Johnson', 
Hanson on Death Duties (1931 ed.), p. 84. 

Alternat ive ly , the e v i d e n c e is that the deceased had b y a notar ia l 
document (A 4) dec lared that h e w a s a partner w i t h h i s t w o sons. T h i s 
document w a s m a d e w i t h i n four m o n t h s of the father's death . If a g i f t 
can be presumed from it, it w^ll c o m e under sect ion 8 (1) - (c) of the Es ta te 
D u t i e s Ordinance. 

I n any event , e v e n if there w a s a partnership, a g r e e m e n t in w r i t i n g i s 
necessary. T h e w h o l e basis of a partnership is the w r i t t e n a g r e e m e n t — 
Pate v. Pate\ 

T h e decis ion of the Board of R e v i e w cannot operate as res judicata— 
Income T a x Ordinance, No. 2 of 1932, sect ions 64, 69, 73 (3) , and 75. 
T h e decis ion is final on ly for ,the purposes of a s ses sment m a d e under t h e 
I n c o m e T a x Ordinance. S o far as Estate D u t y is concerned, there i s a 
different Ordinance. I n c o m e T a x Asses sor is a party qu i t e i n d e p e n d e n t 
of the Commiss ioner of S tamps . T h e y are t w o different persons r e p r e ­
sent ing the Crown in different capaci t ies—Leggot t v. The Great Northern 
Railway Company8; Manton v. CantwelV; Spencer Bower on Res Judicata, 
p. 128. . , 

A s to appl icabi l i ty of sect ion 109 of the. E v i d e n c e Ordinance, there w a s 
n o legal proof in this case that a partnership had at all ex i s ted . 

H. V. Perera, K.C, in reply .—The e v i d e n c e does s h o w that the fa ther 
and the t w o sons h a d acted as partners . Sec t ion 109 of Ev idence Ordi­
nance w o u l d therefore apply. 

In construing a t a x i n g Act , t h e presumpt ion is that the Leg i s la ture h a s 
granted precise ly t h e t a x m e n t i o n e d in', the Statute , and no m o r e — 
Attorney-General v. Seccombe'. 

A s regards the gift, the onus w a s on the C r o w n to prove that , u n d e r t h e 
gift, there w a s a benefit reserved for the donor. There w a s no e v i d e n c e 
t o s h o w that the deceased had d r a w n m o r e than one- th ird of the profits 
i n the business . T h e decis ions c i ted b y the respondent regarding gifts 
w i t h reservat ions can be interpreted in appel lant's favour. 

Cur. adv. vult. 

March 18, 1938. SOERTSZ J.— . 

This appeal is brought under sect ion 33 of t h e Estate. D u t i e s Ordinance , 
against an order m a d e by the Distr ict Judge of Jaffna on an appeal t a k e n 
to h i m under sect ion 22 (3) of that Ordinance. T h e learned J u d g e u p h e l d 
t h e assessment m a d e by t h e Commiss ioner of S t a m p s on t w o or t h r e e 
mat ters in dispute b e t w e e n h i m and the appel lants , and found for t h e 
appel lants on the third point. T h e r e is no cross-appeal b y t h e C o m ­
miss ioner from the finding against h im, and so far as t h e appe l lants a re 
concerned the ir appeal w a s hot pressed i n regard to the dec is ion g i v e n o n 
t h e l iabi l i ty of the e x e c u t o r to pay interest on the es ta te d u t y f rom t h e 
exp ira t ion of o n e year from the date of the death of t h e deceased. T h e 

1 (1895) 1 Q. B. 99. »(1915) 8 N. L. B. 289 at pp. 291 & 292. 
» (1886) 18 Q. B. D. 256. ' (1876) 1 Q. B. D. 599. 
' (1900) A. C. 124. ' (1920) A. G. 781, atp. 788. 
«(1903) 1 K. B. 617. ' (1911) 2 K\ B. 688. • 
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o n e and only quest ion debated on the appeal before us concerned the 
e x t e n t of the share that passed in the bus iness in paddy, t i les, teak and 
other articles carried on .under the bus iness n a m e S. V. and registered 
a s from March 2,1929, in the n a m e of t h e deceased and the t w o appel lants 
as partners. 

T h e case for the appel lants i s that only a one - s ix th passed on the basis 
that this business m u s t b e regarded as " t e d i a t e t a m " and, therefore, 
be longed equal ly to the deceased and h is wi fe , and that on his death, on ly 
a one-third of his half passed because the business be longed to the three 
of them. T h e Commiss ioner of S tamps , on the other hand, contends that 
the w h o l e business w a s carried on by the deceased, and that the appellants 
did nothing more than assist h im, and that on that footing w h e n a half 
share is e x c l u d e d for the w i f e of the deceased, the w h o l e of the other half 
must be d e e m e d to h a v e passed at h i s death. 

T h e appel lants based their c la im on the ground that from March, 1929, 
a partnership had subsisted b e t w e e n t h e m and their father ; a l ternatively , 
on the ground that b y v i r tue of w h a t occurred in March, 1929, w h e n the 
business w a s registered in the n a m e s of the three of them, there w a s at 
least, a gift .of a orie-third of the father's share to each of them, and that 
t h e y took bono fide possess ion and e n j o y m e n t of it immediate ly and 
thenceforward reta ined it to the exc lus ion of the donor. T h e y also set . 
u p a plea of res judicata, re ly ing o n the decis ion of the Board of R e v i e w 
w h e n this quest ion arose b e t w e e n t h e m and the Income T a x Commissioner. 
N o w , w i t h regard to this quest ion of partnership, the point i s w h e t h e r the 
appel lants can re ly on it in the absence of such an agreement as is required 
b y sect ion 21 (4) of Ordinance N o . 7 of 1840. T h e plea put forward on 
behalf of the appel lants sounds l ike a vo ice from beyond the grave in 
w h i c h Pate v. Pate1, bur ied t h e earlier decis ions of th i s Court on the 
m e a n i n g of that section. The opinion of the Judicial Commit t ee of the 
P r i v y Council de l ivered by Lord S u m n e r w a s that the w o r d s for " e s tab­
l i shing a par tnersh ip" m e a n t " establ ishing b y proof coram judice"; 
that t h e y const i tuted " a b ind ing rule of ev idence in Courts of l a w ; and 
w h e n e v e r issue w a s jo ined on the quest ion of partnership or n o partner­
ship, an agreement in wr i t ing d u l y s igned w a s necessary to establish it 
" w h e t h e r the partnership a l l eged to be agreed is or w a s , or i s to b e " . 
Mr. Perera's content ion that the proviso to sect ion 21 (4) is m e r e l y 
i l lustrative, and that the sect ion applies to cases in w h i c h partners are 
su ing one another to enforce an agreement of partnership, and not to a 
case l ike the present cannot, I fear, be susta ined in v i e w of the opinion 
c lear ly expressed b y the Board that the proviso is s tr ict ly " e x c e p t i v e " 
and that t h e w o r d s for establ ishing a partnership refer to proof of a 
partnership generally. In this case admittedly , there is no wr i t t en 
agreement , unless documents A 2, A 3, and A 4 c a n b e said t o constitute 
such an agreement . B u t here again authority confronts us . This Court, 
held , if I m a y say so; quite r ight ly , that documents such as these prove 
that the parties w e r e carrying on business in partnership and nothing 
more . T h e y do not p r o v e w h a t sect ion 21 .(4) requires, namely , that the 
agreement for carrying on the bus iness in partnership w a s in wr i t ing 

(Idroos v. Sheriff'). Consequent ly the posit ion that results from the 

LJ8N.L.B.289. 1 27 N. L. Ii. 231. 
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e v i d e n c e in this case is that there w a s a bus iness conducted b y these 
part ies w h i c h cannot , h o w e v e r , b e adduced to a Court of l a w as a partner­
sh ip " of force or a v a i l " because a ru le of e v i d e n c e s tands in t h e w a y and 
prevents i t f rom be ing so adduced. 

B u t w e w e r e pressed w i t h sect ion 109 of the E v i d e n c e Ordinance . 
That sect ion enacts that " w h e n the quest ion is w h e t h e r persons or 
partners and i t h a s b e e n s h o w n that t h e y h a v e b e e n act ing 
as such, the burden of prov ing that t h e y do not s tand to e a c h o ther in 
" that re lat ionship . . . . " i s on the person w h o aff irms i t " . 
Mr. Perera submits , that apart, f rom t h e oral e v i d e n c e in t h e case , t h e 
doc um en ts A 2, A 3, and A 4 s h o w that the appel lants and t h e deceased 
h a s b e e n act ing as partners , and that, therefore , t h e burden is o n the 
Commiss ioner of S t a m p s t o s h o w that t h e y w e r e ' n o t partners o r h a d 
c e a s e d to s tand in that re lat ionship. N o w this sec t ion of t h e E v i d e n c e 
A c t i s in substance a r e - e n a c t m e n t of sec t ion 2? of t h e Par tnersh ip A c t 
of 1890, w h i c h s a y s : 27 (2) " A cont inuance of t h e b u s i n e s s b y t h e 
partners or such of t h e m as hab i tua l ly acted there in dur ing t h e term, 
w i t h o u t any s e t t l e m e n t or l iquidat ion of t h e partnership affairs, is 
p r e s u m e d to be a cont inuance of the partnership ". Ordinance No . 22 of 
1866 introduced the Engl i sh l a w of partnership into Cey lon , and prov ided 
that in regard to that mat ter " t h e l a w t o b e admin i s t ered shal l b e the 
s a m e as w o u l d b e adminis tered in England, in the l i k e case, at the corre­
sponding p e r i o d " . In v i e w of this provis ion t h e s a m e a r g u m e n t w a s 
addressed t o t h e J u d g e s i n t h e case of Raman Chetty v. Vyraven Chetty1, 
al though on that occas ion there does not appear to h a v e b e e n a n y re ference 
m a d e to sec t ion 109 of our Ev idence Act , Ennis J. m e t it b y s tat ing that 
" in v i e w of t h e dec is ion of t h e P r i v y Counci l in Pate v. Pate, I a m of 
opinion that this content ion is not good. T h e P r i v y Counci l , he ld that 
the Ordinance No . 22 of 1866 " in no w a y en larged or d i m i n i s h e d " t h e 
prior Ordinance N o . 7 of 1840. T h e Ordinance N o . 7 of 1840 prov ided 
that n o agreement should b e of force or avai l in l a w for e s tab l i sh ing a 
partnership, w h e r e t h e capita l e x c e e d s o n e hundred pounds , u n l e s s i n 
wr i t ing and s igned b y the part ies to b e bound. T h e P r i v y Counci l i n t e r ­
preted this provis ion as an " e v i d e n t i a r y " o n e and sec t ion 27 of t h e 
Partnership A c t or sect ion 109 of the E v i d e n c e A c t " w o u l d if f o l l o w e d 
en large this provis ion b y a l l owing a presumpt ion in p lace of d o c u m e n t a r y 
proof ". I w o u l d adopt this v i e w and ho ld that sec t ion 109 of the E v i d e n c e 
A c t w h e n e x a m i n e d in the l ight of sect ion 21 of t h e Ordinance N o . 7 
of 1840 m e a n s that t h e presumpt ion created thereby operates o n l y w h e n 
t h e ex i s t ence of a partnership has b e e n d u l y proved , t h a t is to say, w h e n 
it h a s b e e n proved according t o l aw . I t occurred t o m e at o n e s t a g e of t h e 
argument that perhaps as b e t w e e n the tax ing author i ty and the subject 
l iabi l i ty on a quest ion of th i s k i n d shou ld b e e x a m i n e d w i t h o u t t h e 
embarrassment occas ioned b y technica l ru les of e v i d e n c e in order that t h e 
real posit ion m i g h t be ascertained. B u t t h e n i t w a s at once obv ious that 
if u l t imate ly the quest ion c o m e s before a Judic ia l Tribunal , i t is i n v o l v e d 
in t h e rules of procedure and of e v i d e n c e b y w h i c h Courts are required t o 
guide themse lves . T h e inevi table , a l though artificial, resu l t therefore i s 
that a partnership appear to h a v e subs is ted b e t w e e n these part ies , but 
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that the appel lants are unable to establish it according to law. In th i s 
predicament , the appellants sought adroitly t o turn the tables on the 
Commiss ioner of S t a m p s by contending that there w a s nothing to show 
that the capital of this partnership exceeded £ 1 0 0 at the t ime it came into 
being, for it is only partnerships of that magni tude that require to be 
attested by a wri t ten agreement . But the a n s w e r to that is , I think, t w o ­
fold. First ly a l though there is no definite evidence to that effect, 
a l though it is not stated in so m a n y words , all the facts and c ircumstances 
disclosed in the course of this case inev i tab ly l ead us to t h e conclusion 
that this capital w a s over one hundred pounds. Sect ion 3 of the Evidence 
Act says that " a fact is said to be proved w h e n , after considering the 
matters before it, the Court e i ther be l i eves it to exist , or considers i t s 
ex i s tence so probable, that a prudent m a n ought, under the c ircumstances 
of the particular case, to act upon the supposit ion that it ex i s t s ". A p p l y ­
ing that principle I h a v e n o difficulty in this case in say ing that the capital 
w a s over one hundred pounds. Secondly , it s eems to m e that this i s an 
instance for the application of section 106 of the Evidence Act w h i c h 
says t h a t , w h e n any fact i s spec ia l ly w i t h i n the knowledge of any person, 
the burden of proving that fact is upon h i m ". If, therefore, the matter 
rested ent ire ly on this quest ion of a partnership it w o u l d appear that a 
half share of t h e bus iness m u s t be deemed to h a v e passed for the purpose 
of Estate Duty . 

.. But , as I h a v e a lready observed, there w e r e other grounds on w h i c h i t 
w a s c la imed that only a s ix th passed. There w a s the alternative c la im 
that w h e n in March, 1929, the deceased admitted h i s two sons into the 
business on an equal foot ing w i t h h imse l f as ev idenced by A 4, there w a s , 
in effect a gift of a third of the business to each of his sons, and that that 
gift satisfied the condit ion necessary to ensure that their shares did not 
pass on h i s death. Counsel for t h e Commiss ioner of Stamps , however , 
s trongly quest ioned these propositions. H e mainta ined in the first place 
that there w e r e no gifts m a d e by the deceased or that, if these transactions 
amounted to gifts, that t h e y w e r e gifts w h i c h w e r e caught up b y sect ion 
8 (1) of the Ordinance because bona fide possession and enjoyment of the 
subject -matter of the gifts w a s not immediate ly assumed by the donees 
and thenceforward, reta ined to t h e exc lus ion of the donor or of a n y 
benefit to h im by contract or o therwise ". "The finding of fact on this 
point w a s recorded by the District Judge in these words : " there can be 
n o doubt that the deceased w a n t e d to gift to the t w o sons a one-third 
share of the business , but t h e date w h e n the gift w a s to take effect w a s 
not fixed". I a m unable to agree w i t h the latter part of this finding. 
T h e District J u d g e appears to h a v e reached it because " n o proper 
accounts w e r e kept e v e n after 1929 ". H e probably means no separate 
accounts w e r e kept to s h o w their individual dealings. I w i l l deal w i t h 
t h e matter present ly , but I w i s h to say at once that in m y v iew, the fact 
that there w e r e no such accounts does not in the c ircumstances of this 
case, negat ive an immedia te gift. The District Judge appears also to 
h a v e been influenced by the fact that " there w a s no effective transfer of 
a n y share 'o f the bus iness to the t w o sons" . If b y this h e means that 
there w a s no document , then a l though the absence of a document such as 
i s required by section 21 (4) of Ordinance No . 7 of 1840 affects the quest ion 
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w h e t h e r there w a s a partnership or not , it does not affect t h e ques t ion of 
a gift, for in v i e w of the nature of the gift s e t u p in th i s case; a w r i t i n g 
w a s not necessary for i ts creation. If the father dec lared t h e gift, or 
de l ivered its subjecfc-matter to h i s sons , there w a s an effect ive gift. T h e 
ev idence in the case s h o w s that h e did both. T h e rul ings in Attorney-
General v. Worrall1; Crossman v. The Queen7; In re Clark'; Ld. 
Adv. v. Wilson'; ( the t w o latter cases h a v e b e e n ava i lab le to m e o n l y 
to the e x t e n t of the summaries of t h e m conta ined o n page 84 of 
Hanson's Death Duties, 1931 ed.), as I understand them, are c lear author i ty 
for ho ld ing that in this case there w e r e gifts of a one-third share to each 
of t h e t w o sons. The n e x t quest ion is w h e t h e r bona fide possess ion and 
e n j o y m e n t of the gifts w a s taken i m m e d i a t e l y b y t h e donees and re ta ined 
to the ent ire exc lus ion of the donor or of a n y benefit to h i m b y contract 
or otherwise . Mr. Obeysekere ' s content ion w a s that the Distr ict J u d g e 
h a d r ight ly found that " on the e v i d e n c e it i s clear' that the donees had 
not a s sumed bona fide possess ion and e n j o y m e n t of al l that h a d b e e n 
gif ted to t h e m and reta ined it to the ent ire exc lus ion of the donor ". I t 
is unfortunate that the Distr ict J u d g e does not s tate h i s reasons for th i s 
v i e w . B u t from the trend of the cross -examinat ion of Rajaratnam and 
from Mr. Obeysekere's argument this content ion appears to b e based on 
t h e facts (1) that Rajaratnam (that is o n e of the appel lants s tated in 
cross-examinat ion that " t h e regular account books "do not contain 
separate accounts s h o w i n g m y account, m y brother's account and m y 
father's account. In the ledger and journal there is o n l y o n e account, 
Veeragathipi l la i & Sons . . . . Ne i th er the capital of each 
partner nor the distribution of profit and loss is s h o w n against each 
p a r t n e r ; (2) that h e s tated " b e t w e e n 1929 and the date of the death of 
m y father, w e did not look into accounts to find o u t h o w m u c h each 
partner had drawn. U p to the date of m y father's death, m y father 
w o u l d h a v e d r a w n the m o n e y h e w a n t e d from his o w n account . He 
could have drawn the balance amount from the common account and given 
to the other children if he wanted to but he did not do so ". 

In regard to (1) I th ink it is easy to over-emphas ize t h e fact that t h e 
accounts of this bus iness w e r e not kept in accordance w i t h a p p r o v e d " 
methods of Wes tern book-keeping. It is c o m m o n e x p e r i e n c e in our 
Courts that firms of this k ind h a v e different m e t h o d s of k e e p i n g their 
accounts , all of t h e m more or less crude. N o doubt labour is o f t e n , 
mult ip l ied b y these methods , but it is a l w a y s poss ible to ascertain from 
t h e m the posit ion of the partners at any point of t ime . T h e ev idence of 
the accountant S a m b a m o o t h y s h o w s that a l though d r a w i n g s b y these 
three persons w e r e debited to t h e genera l account S. Veeragathypi lk i i & 
Sons , they w e r e debi ted in the individual names of the drawers. It is of 
great significance that w h e n income t a x w a s introduced into this Is land 
in t h e y e a r 1932, " proper account books w e r e k e p t " . T h e accountant 
says so ; h e adds " so far as the partnership account w a s concerned, there 
w a s o n l y o n e account book. There w a s n o capital account book. T h e . 
drawings by the partners w e n t into this c o m m o n account . A l l the three 
c o u l d . e a s i l y h a v e d r a w n the m o n e y from t h e c o m m o n account . T h e 
creditors w e r e also entered in the s a m e folio. T h e profits u p to March, 

I(1895)lK.B.99. * 4 0 I . N . L : T . B . U . 
«(IS) Q. B. I). 256. *21S. C. G. 4th «er. 997. 
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1933, w e r e distributed among the three partners . . . . A return 
w a s made for 33-34 o n the same basis al locating the profits to each of the 
three partners" . In regard to ( 2 ) , namely , the s tatement " h e (i.e., the 
father) could h a v e drawn the balance amount from the common account 
and g i v e n to the other chi ldren if h e w a n t e d to ", w h e n regarded by itself 
it does appear to mil i tate against the donees having taken bona fide 
possession and en joyment of their shares to the exclusion of the donor, 
but it m u s t b e e x a m i n e d in the l ight of other s tatements and of the 
c ircumstances of the case in order to attach to it the we ight due to it. 
The wi tnes s after making the s ta tement I have quoted, qualified it at 
once by say ing " w h e n w e had shares in the business, h e could not h a v e 
drawn the full amount" . Then there is the ev idence of D. Dura i swamy, 
another son of the deceased. H e says " the arrangement b e t w e e n m y 
father and m y t w o brothers w a s that they should carry on the business in 
equal shares. This arrangement w a s come to in 1929. My father to ld 
m e that this business had been registered in pursuance of this arrangement 
and that he w a s ent i t led to one-third share of the bus iness" . This 
s tatement of the deceased i s ' a n admissible s tatement under section 32 of 
the Evidence Ordinance ; it w a s a s tatement against the pecuniary interest 
of the deceased ; and it gains additional force from the fact that it is 
against the interest of the w i t n e s s making it. N o n e of the other children 
of the deceased appears to c laim any interest in the business from h im on 
the footing that a half passed. The posit ion might perhaps have been 
different if the Commiss ioner of S tamps had s h o w n that the comparative 
drawings of the three persons w e r e such that the father had consistently 
drawn the lion's share and thus negat ived a bona fide possession and 
en joyment immediate ly by the donees of their shares. M y o w n v i e w is 
that e v e n if the Commiss ioner had established that fact, it w o u l d by no 
m e a n s have been conclus ive in the c ircumstances in this case. But h e 
has not e v e n sought to establish it. In the case of Munro v. Commissioner 
of Stamp Duties1, Lord Toml in in del iver ing the opinion of the Board 
said, " It i s not a l w a y s sufficiently appreciated that it is for the taxing 
authority to bring each case w i t h i n the tax ing act" , and in the case of 
Attorney-General v. Seccombe1 Lord Sumner ( then Hamilton) J. said 
" in construing a tax ing Act the presumption is that the Legis lature has 
granted precise ly that t a x to the Crown w h i c h it has described, and no 
more ". In the express ive phrase employed by Lord S h o w of Dumf er-
n u l n e in Thomsom v. C. S. D.', the A c t m u s t fit the facts " l ike hand and 
g love " before it can be enforced against the subject. In the case before 
us , the ev idence s h o w s that each of the appel lants had drawn large sums 
of m o n e y out of the business . It s e e m s possible if not probable that if 
aff account is taken , they m a y be found to have drawn during the relevant 
period larger shares than their father. It is therefore impossible in m y 
opinion to say that they did not h a v e bona fide possession and enjoyment 
of their shares from the date of the gift to the exclus ion of the donor. It 
i s also significant that t h e m o n e y w a s banked in the names of the t w o 
sons. Noth ing in the nature of a benefit accruing to the donor out of 
these shares has been s h o w n to h a v e been brought about " by contract or 
o therwise ". For these reasons I w o u l d hold that only a s ixth and not a 

1 [1934) 150 Law Times 145. * (1911) 2 K. B. 686. 
3 ( 7 . 9 2 9 ) A . C. 450, at p . 155. 
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half passed on t h e death of the deceased for the purpose of Estate D u t y . 
In this connect ion it is n o t e w o r t h y that i t w a s not the case for t h e C o m ­
miss ioner of S tamps that w h a t occurred in 1929 w h e n the business w a s 
registered in the n a m e of all three w a s a s h a m or a blind. A t any rate 
the Distr ict J u d g e did not so find. H e s a y s : " I n 1929 t h e deceased 
appears to h a v e dec ided to m a k e h i s t w o sons partners in the business . 
There can be no doubt about h i s in tent ion but no partnership d e e d w a s 
e x e c u t e d " . A s Lord T o m l i n pointed out in Munro v. Commissioner of 
Stamp Duties (supra) " it is the substance of the transact ions w h i c h m u s t 
be ascertained, and if w h e n so ascertained the substance does not fa l l 
w i t h i n the words of the s tatute it cannot be brought w i t h i n t h e m m e r e l y 
because the forms e m p l o y e d did not g ive true effect to the substance ". 

In v i e w of the conclus ion w h i c h I h a v e reached o n this point it is n o t 
necessary for m e to address myse l f to the interest ing quest ion of res 
judicata discussed before us. I w o u l d a l low the appeal w i t h costs here 
and below. T h e resul t is that e s ta te duty w i l l be paid so far as the 
mat ter s that w e r e taken on appeal before the Distr ict J u d g e and concerned 
on the basis (1) that land No . 1 on deed No. 18,251 is no t l iable to duty , 
(2) that a one-s ix th and not a one-half of t h e bus iness m u s t b e d e e m e d to 

h a v e passed on the death of the deceased, (3) that the e x e c u t o r is l iable 
to pay interest as charged b y the Commiss ioner of S t a m p s on the es tate 
duty . 

D E KRETSER A.J.—I agree. 
Appeal allowed. 


