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1955 . P r e s e n t : B asnayake, A .C .J ., and  P u lle , J .

S . H . M . M O H ID E E N  e t a l . ,  P e tit io n ers , a n d  R E G IS T R A R  O F  
T R A D E  M A R K S , R esp o n d en t

S . . 0 . 1 9 6 — D . 0 .  (.I n ly .) C o lo m b o , 4 S l j S p l .

'Trade M arks Ordinance— Section 11—“ Calculated to deceive ”

W h e n  co n sid erin g  w h e th e r  a  t r a d o  m a rk ,  w h ic h  is  p ro p o se d  to  bo re g is te re d , 
so  n e a r ly  re sem b les a n  a lre a d y  re g is te re d  t r a d e  m a r k  a s  to  b e  “  c a lc u la te d  to  
d e c e iv e ”  w ith in  th e  m ea n in g  o f  se c tio n  17 o f  th o  T ra d e  M a rk s  O rd in a n ce , a  
t e s t  to  a p p ly  is  n o t  w h e th e r  i f  a  p e rso n  is lo o k in g  a t  th e  tw o  t r a d e  m a rk s  s id e  b y  

. s id o  th e r e  w o u ld  b e  a  p o ss ib ility  o f  co n fu sio n , b u t  w h e th e r  th e  a v e ra g e  p e rso n  
; w h o  se e s  th e  p ro p o se d  t r a d e  m a rk  in  th e  a b se n c e  o f  th o  re g is te re d  tra d o  m a r k  

w o u ld  m is ta k e  th e  p ro p o se d  t r a d e  m a rk  fo r  t h e  r e g is te re d  t r a d e  m a rk .
, j  *

A
x x P P E A L  from  an  order o f  th e  D is tr ic t  C ourt, C olom bo.

H . V . P e r e r a , Q .C ., w ith  N .  K .  C h o k sy , Q .C .,  an d  S .  H . M o h a m e d ,  
fo r  th e  P etition er-A p p ellan ts .

M e r v y n  F e rn a n d o , Crown C ounsel, for th e  R esp o n d en t.
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J u ly  13, 1955. B a s n a y a k e , A .C .J.—

S h ah u l H am id  M oh am ed  M ohideen and M oham ed A ssan  K izar, 
exporters o f  te a  a n d  C eylon  produce, both carrying on  business in  
Colom bo under th e  b u sin ess nam e o f  “ K izar & Co. ”  (hereinafter  
referred to  a s th e  a p p e lla n ts) applied to  th e  R eg istrar o f  T rade Marks 
for th e  reg istra tion  o f  a  trad e mark in respect o f  te a  in  class 42 . The 
trade m ark is  d ep ic ted  in  th e  application and  h as th e  w ords “ TW O  
R A M S ” ab ove w h a t  ap p ear to  be tw o hornless ram s in  a  gam bolling  
a ttitu d e  as in  th e  illu s tr a t io n  g iven  below :

T he R egistrar refu sed  th e  application  on the ground th a t  h e w as precluded  
b y  th e  term s o f  se c tio n  17 o f  th e  Trade Marks O rdinance from  registering  
th e  a p p e lla n ts’ tra d e  m ark  as i t  so  nearly resem bled  a reg istered  trade  
m ark in  resp ect o f  th e  sa m e class o f goods (hereinafter referred to  as the  
registered  trad e m ark ) b elon gin g  to  a firm trad ing  u nder th e  nam e o f
T . V . K . Cader M eera S a ib o  & Co. as to be ca lcu la ted  to  d eceive.

T h e registered  tra d e  m ark  as shown in  th e  illu stra tio n  g iv en  below  
d ep icts tw o  bearded  g o a ts  w ith  curved horns stan d in g  a lm o st erect on a 
b o x  or stan d  w ith  th e  leg en d  “ Marque D eposse ” . On th e  heads o f  the  
g oa ts  rests a  c irc le w ith  a  lo tu s  device w ith  th e  cap ita l le tter s  “ S I T ” in 
th e  centre.

T he ap p e llan ts  a p p ea led  under section 10 (3) o f  th e  T rade Marks 
O rdinance from  th e  R eg is tr a r ’s  decision to  the D is tr ic t  J u d g e . T he learned
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D is tr ic t  Judge upheld th e  R eg istrar’s  decision  th a t th e  a p p e lla n ts  ’ tra d e  
m ark so  nearly resem bled th e  reg istered  trade m ark as to  be ca lc u la ted  

t o  deccivo.

B efore  deciding th e  question  w heth er th e  ap pellan ts’ tra d e m a rk  so  
n ea rly  resem bles th e  registered  trade m ark, i t  is  necessary  to  d ec id e  th e  
m ean ing  o f  th e  words “ ca lcu lated  to  deccivo ” in  section  17 o f  th e  T ra d e  
M arks Ordinance. T hese w ords are id en tica l w ith  th e  w ord s in  th e  
corresponding p rovision  o f  th e  E n g lish  T rade M arks A ct o f  1905  a n d  th e  
d ecision s on th a t A ct afford  som e gu idan ce in  th e  in terp reta tion  o f  th o se  
w ord s in  our A ct. I t  h as b een  h e ld  in  E ngland  th a t  th e  w o rd  
“  calcu lated  ” in  th e  co n tex t “  ca lcu la ted  to  deccivo ” d oes n o t  im p ly  
a n y  in tention  to  d ece ive and  m ean s n o  m ore th an  “  lik e ly  ” . T h e  
q u estion  then  is w hether th e  ap p ellan ts’ trade m ark is lik e ly  to  d e ce iv e .

A p art from the tw o gam bolling  ram s and  th e  words ‘‘ T W O  R A M S  ”  
th ere  are no other features in  th e  a p p e lla n ts’ trade m ark w h ile  th e  regis*  • 
tercd  trade mark lias m an y  fea tures w hich  are n o t to  be fo u n d  in  th e  
ap p e llan ts’ trade m ark. T h e registered  trade m ark has a  b o ld  o u tlin o  
w ith in  which the tw o g o a ts  are p laced . T h e features o f  th e  tw o  g o a ts  arc  
en tire ly  different from  those o f  th e  an im als in  th e  ap p ella n ts’ tra d e  m ark . 
T h e lotus design w ith  th e  le tter s  “ S I T  ” on the- reg istered  tra d e  
m ark is  n ot to  be found in  th e  a p p e lla n ts’ trade m ark and is a  d is t in c t iv e  
fea tu re  o f  it. The stand  or b ox  on  w hich  th e  goats are s ta n d in g  is  
p ecu liar  to  the registered trade m ark and  even  th e  a ttitu d e  o f  th e  g o a ts  
in  i t  is  different.

N o  standard test  o f  w hat is  lik e ly  to  d eceive th e  purchaser can  b e la id  
d ow u . The tests la id  dow n in  th e  decided  cases are rarely  ca p a b le  o f  
ex ten sio n  to  other cases. I n  th e  circum stances o f  th is  case w e th in k  th e  
t e s t  to  apply  is n ot w hether i f  a  person is look ing a t  th e  tw o  tra d e  m a rk s  
s id e  b y  side there w ould  b e a  p o ss ib ility  o f  confusion ; b u t w h e th er  th e  
average person who sees th e  a p p e lla n ts’ tradem ark  in  th e  a b sen ce o f  th e  
registered  trade mark and in  v iew  on ly  o f  h is general reco llection  o f  th e  
registered  trade m ark w ould  m istak e th e  ap p ellan ts’ trade m ark  for  th e  
registered  trade mark. W itli a ll these m arked differences n o  c u sto m er  
is  lik e ly  to  m istake the ap pellan ts’ trade m ark for th e  reg istered  tra d e  
m ark. T he appellants have- n o t  tak en  in to  their trade m ark  a n y  
d istin c tiv e  feature o f  the registered  trade mark.

F or  the above reasons w e are unab le to  agree w ith  th e  learn ed  D is tr ic t  
J u d g e  th a t taken as a w hole th e  ap p e lla n ts’ trade m ark so  n ea r ly  re se m b les  
th e  trade mark already registered  as to  b e lik e ly  to  d eceive th e  p u rch aser .

W e therefore se t  asid e th e  order o f  th e  learned D istr ic t  J u d g e  a n d  o f  
th e  R egistrar. There w ill be no co sts  o f  th is appeal.

P u x l e , J .— I  agree.

O rd er s e t  a s id e .
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1954 1 •" P r e s e n t: de Silva, J. ' - ‘

A . D . P . R A N A S IN G H E , A ppellant, a n d  H . A . R . P IE R IS , R esp o n d en t

S .  G . 33— G. R . G am paha, 5 ,4 3 8

Appeal—Security for costs of appeal—Procedure for. furnishing it— Civil Procedure 
Code, ss. 750 {!) and (J) , 757.
A  n o tice  o f  s e c u r i ty  fo r  costa  o f  ap p ea l g iven in  te rm s  o f  s e c tio n  756  o f  th e  

C ivil P ro c e d u re  C o d e  is  n o t  in v a lid  if  th e  am o u n t o f  se c u ri ty  is  n o t  sp e c ified  in  i t .
W here  th e  s e c u r i ty  b o n d  w as p e rfec ted  upon  i t s  a c c e p ta n c e  b y  a n  officer 

o f  th e  c o u r t  a n d  b e fo re  th e  secu rity  w as accep ted  b y  th e  J u d g e —
Held, t h a t  t h e  p ro v is io n s  o f  sub-section  3 o f  sect ion 756 o f  th e  C iv il P ro c e d u re  

Code could  n o t  b o  in v o k e d  to  cure  th e  defect.

j / \ .P P E A L  from  a  judgm ent o f  th e  Court of R eq uests, G am paha.

N . K .  C h oksy, Q .G ., w ith  A . W . Gootiewardene and J o h n  d e  S a ra m ,  for 
the defendant ap p ellan t.

H . W . J a y e w a rd e n e , Q .G ., w ith  P .  R an asin gh e, for  th e  p la in tiff  
respondent.

C u r. a d v . vu lt.
October 21, 1954. d e  S ilva, J .—

This is an  ap p ea l from  th e  judgm ent of the C om m issioner o f  R equests, 
Gampaha, declaring th e  p lain tiff respondent en titled  to  a  decree for 
rent, ejectm ent, an d  dam ages. T he judgm ent w as d e livered  o n  22nd  
October 1952. T h e  defendant filed th is appeal 2  d ays la ter . A lon g w ith  
th e  petition o f  a p p ea l h e  deposited a sum o f Rs. 26 as se cu r ity  fo r  costs o f  
appeal.

A  prelim inary o b jectio n  was taken to  the hearing o f  th is  a p p ea l on  th e  
ground that i t  w as n o t  properly constituted  inasm uch as th e  provisions  
o f  Section 756 h a d  n o t  been comph'ed w ith. F ir s tly  it  w a s  conten ded  
th a t th e  n otice o f  ap pea l was n ot a  valid  one as th e  am o u n t o f  security  
w as not specified in  it .  This objection was raised in  th e  co u rt below  
also, but th e  learn ed  Commissioner held th a t it  w a s  n o t  essen tia l to  
specify th e  am o u n t o f  security in  th e  notice. The C ivil P roced ure Code 
provides a sp ec im en  form  for th e  purpose o f g iv in g  n o tice  o f  security. 
T hat is form  126. I t  is  contended on behalf o f  th e  a p p e lla n t th a t  th is  
form  has n o t been  com plied  w ith. The relevant p art o f  th is  form  reads
“ ........................ m o v e  to  tender security by (m ention  how ) for a n y  costs
which m ay be incurred  b y  you in  appeal in  th e  prem ises e tc . ”  Mr. Jaya-  
wardene argues th a t  th e  words “ m ention how  ” appearing  in  th is  form  
require th e  in ser tion  o f  th e  am ount o f  security proposed  to  b e given .
I  do not th in k  th a t  th a t  interpretation is the o n ly  on e  w h ich  can bo 
assigned to  th ese  w ords. I t  certainly is desirable an d  co n v en ien t to  
m ention th e  a m o u n t o f  security to be furnished. S ection  757  o f  th e  Civil 
Procedure Code p rov id es th a t security  m ay be g iven  in  2  w a y s , th a t  is  to  
say , b y  w ay  o f  m ortgag e o f  im m ovable property or b y  t h e  d ep o sit  and  
hypothecation  o f  m o n ey . T he w ord “ how  ” appearing in  form  126 m ay  
therefore refer to  th e  form  o f  security, nam ely, prop erty  or  m on ey . In  
th e  instant case i t  w as se t ou t in  the notice th a t  se cu r ity  w ould  be
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tendered  by d ep o sitin g  ca sh . X am  satisfied th a t is  su ffic ien t com p lian ce  
w ith  tho requ irem ents o f  form  N o . 126. I t  i s .  con ced ed  b y  th e  
respondent’s  cou nsel th a t  th e  su m  o f  Its. 2 6  tendered  a s  secu r ity  is  th o  
m axim um  secu rity  requ ired  in  th e  Court o f  R equests, G am paha, in  th is  

class o f  cases.

T ho 2nd ob jection  u rg ed  b y  Mr. Jayaw ardene w as ra ised  in  ap p ea l 
for th e  first tim e. H o  m a in ta in s th a t  th e  security  b on d  w a s  p erfected  
even  before n o tice  o f  se c u r ity  w as served on h is c lien t a n d  before th e  
secu rity  w as accep ted  b y  th e  court. T he date o f  th e  b o n d  is  2 4 .1 0 .  ’52  
w hereas th e  n o tice  o f  se cu r ity  w as served on th e  resp o n d en t an d  h is  
proctor on ly  on  th e  2 S th  a n d  29 th  October resp ective ly . S ectio n  756  
o f  th e  Civil P rocedure C ode p rovid es th a t when a  p e t it io n  o f  ap p ea l is  
received  b y  th e  cou rt th e  p etition er  shall forthw ith  g iv e  n o tic e  to  tho  
i-espondent th a t ho w ill, on  th e  d a te  specified in  su ch  n o tic e  w ith in  a  
period o f  14 days from  th e  d a te  o f  decree, tender se cu r ity  fo r  th e  respon­
d e n t’s costs o f  appeal. O n th e  d a y  specified, th e  resp on d en t is  en titled  
to  show  cause i f  a n y  a g a in st th e  acceptance o f  su ch  secu rity . Tho  
secu rity  has to  be p er fec ted  w ith in  14 days o f  th e  d a te  o f  decree. I t  is  
clear that th e  secu r ity  ca n  be accep ted  on ly  a fter  n o tic e  o f  secu r ity  is  
served  on  th e  resp on d en t. Mr. C hoksyw ho appears for  th e  ap pellan t  
w liile conceding th a t  th e  secu r ity  bond had been p erfected  before th e  
n otice o f  secu rity  w a s sorved , argued th a t he was en titled  to  re lie f  under  
sub-section  3 o f  S ec tio n  756  o f  th e  Civil Procedure Code. T h is  su b -section  
reads “ In  th e  case o f  a n y  m istak e , om ission or d efect o n  th e  p art o f  a n y  
appellant in  com p ly in g  w ith  th e  provisions o f  th is  sectio n , th e  Suprem e  
Court, i f  i t  sh ou ld  bo o f  op in ion  th a t the respondent h as n o t been  
m aterially  prejud iced  m a y  gran t relief on such term s as i t  m a y  deem  
ju s t” . T he p o in t w h ich  arises in  th is  case came up for consideration  in  th e  
D iv ision a l B en ch  C ase d e  S i lv a  v . S e c m th u m m a  *. I n  th a t  case secu rity  
w as accepted  before n o tic e  o f  secu rity  had been served  on  o n e  o f  th e  tw o  
respondents. In  ap p ea l i t  w as contended on b eh a lf o f  th e  resp on d en t  
th a t th e  secu rity  w as b ad  inasm uch  as i t  had been  a ccep ted  before th e  
n otice o f  secu rity  h a d  been  served  on one o f  th e  resp on d en ts. I t  w as  
urged on  behalf o f  th e  a p p e lla n t th a t  he was en titled  to  re lie f  under su b ­
section  3 o f  S ection  756  o f  th e  Civil Procedure Code. S oertsz J . w ho  
w rote th e  jud gm ent in  th a t  case held  that two o f  th e  req u irem ents o f  
S ection  756 n am ely  th e  g iv in g  o f  notice forthw ith, an d  th e  furn ish ing  
o f  th e  copy o f  appeal w ere m atters im m ediately in  th e  pow er o f  th e  ap p el­
la n t and  th a t th e  cou rt h a d  no  pow er to  grant re lie f u nder su b -sec tio n  3 
for a  breach o f  e ith er o f  th o se  tw o  m atters. H e  furth er h e ld  th a t  re lie f  
m a y  be g iven  in  case o f  “  reasonable ” om ission, m ista k e  or d efec t in  
regard to  th e  ten d er in g  o f  secu r ity  and  the depositing o f  m o n ey  to  cover  
th e  expenses o f  th e  serv ice  o f  n otice  o f  appeal. I n  th e  circum stances  
o f  th a t  case re lief w a s  in  fa c t  granted  to  the ap pellan t b u t h e  p roceed ed  
to  s ta te  “ B u t I  th in k  w e sh o u ld  s ta te  quite clearly th a t  our d ecision  in  
th is  case does n o t m ea n  in  fu ture cases we shall, n ecessar ily , g iv e  re lie f, 
in  sim ilar circum stances. ”

I n  th e  in stan t case a fu r th er  difficulty'; arises, n am ely , th a t  th e  secu r ity  
bond w as p erfected  before secu r ity  was accepted  b y  th e  court. A s I

* 41 y . L. R. 9.41.
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ob served  earlier th e  p etitio n  o f  ap p ea l w as filed on  2 4 .1 0 . ’52 and  th e  
ap pellan t m oved  for a  deposit n ote  for R s. 26 and  th a t m otion  w as allow ed. 
On th e  sam e d a y  there is  a  journal en try  w hich show s th a t  th e  security  
bond  w as filed. T h is show s th a t th e  secu rity  bond w as perfected  w ithou t  
th e  a u th o r ity  o f  th e  court. T he fa c t th a t  th e  application  for a dep osit  
n o te  o f  R s. 26  w as allow ed does n o t m ean th a t th e  court accep ted  that  
am ou n t a s secu r ity . In  th e  case o f  th e  D em odera  T e a  C o m p a n y  L td .  
v . P e d r ic k  A p p u 1 D e  Sam payo J .  sa id , “  I t  is clear th a t th e  acceptance o f  
th e  secu rity  is  a  jud icia l a c t an d  should  be evidenced  b y  an  order o f  
court. ”  In  th is  case too , an  officer o f  th e  court appears to have accepted  
th e  secu rity  b ond  w ith ou t an order from  th e Com m issioner o f  R equests. 
T h a t bond therefore w ould  be unenforceable. T he provisions o f  su b ­
sectio n  3 can n ot bo in voked  to  cure th a t defect. T he appeal m ust 
therefore be rejected . I  m ake no order for costs in  favour of the  
p la in tiff resp ondent as th e  ob jection  on  which h e succeeds w as n ot raised 
in  th e  court below .

A p p e a l rejected.


