
GU.XASEKARA, J.—Waasv. Ganegoda£44

1 9 5 6  P resen t:  Gunasekara, J.

p .  W . W A A S, A ppellant, a n d  E . G ANEG O DA (Inspector o f  Labour),
Respondent-

S . C . 507— M . C . N egom bo, 7 7 ,4 9 7

W a g e s  B o a rd s  O rd in a n c e , N o .  2 7  o f  1 9 4 1 — P ro se cu tio n  th e re u n d e r— B u r d e n  o f  p r o o f— 
S e c tio n s  21 , 3 9  (7), 4 2 . '

Where ail employer is charged with failing to pay a worker wng03 a t not less 
than the minimum rato, in contravention of section 21 of the Wages Boards 
Ordinance, bu t the ovidenco properly admittod a t tho tria l is insufficient to 
prove th a t tho worker was entitled to paym ent of wages in respect of the period 
mentioned in the charge, there is no burden on tho accused to prove, in terms of 
section 42, that paym ent was duly made by him.

-A -P P E A L  from  a judgm ent o f  tho M agistrate’s Court, N egom bo.

G. E . C h illi/, w ith  J .  A .  L . C o o ra y  and D a y  a  P erera , for tho acc-used- 
appcllant.

T\ T . T h am olh eram , Crown Counsel, for the A ttorncy-G oneral.

C u r .  t ide. mill .

February 22, 1956. G c k a s e k a k a , J .—

T ho appellant- w as con v icted  o f  three offencos punishable under section  
39 (1) o f  tho W ages B oards O rdinance, N o. 27 o f  1941, a lleged  to  havo  
bocn com m itted  by  him  on or a b o u t tho 1st D ecem ber, 1953. Tho a lle 
g a tio n  in  each  cou n t o f  tho ehargo w as that- boing the em p loyer o f  a  w o r k e r  

in  tho coconut m anufacturing trade ho had, in  con travention  o f  section  
21 o f  the O rdinance, fa iled  to  p ay  th a t worker for w ork d on e in  tho poriod  
22n d  to  2Sth N ovem ber w ages a t  n o t less th an  th e  m in im u m  rate . Tho 
w orkers were three w om en n am ed  Jan e Silva, W inifreda F ernando and  

Ju liham y.
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P a rt I I  o f  th e  O rdinanco, in  w hich  s e c t io n s  21  and  39  occur, w as ap p lied  
to  th o  coconu t m anu factu ring  trado on  tho 1 st A pril, 1919, b y  a n  order  
m ade u n d e r a c t io n  6  (1), an d  a  w ages board for th a t  trade w as esta b lish ed  
on  tho  sam e d a y  b y  an  order m ado under section  8  (1). A t  th o  t im e  
m ateria l to  tho c-liarge thoro w ere in  force docisions o f  tho w ages board  
determ in ing, a m o n g  o th er  th in gs, m inim um  rates o f  w agos for p ieco  
w ork  “ applicab le to  certa in  procossos in  tho  a c tiv itie s  o f  th o  C oconut 
M anufacturing T rade ” an d  m in im um  ratos for tim o w ork ap p licab le to  
a ll othor procossos in  tho  a c tiv itie s  o f  th a t  trade. S oction  21 o f  th o  
Ordinanco provides th a t

w here a n y  d ecision  o f  a  W ages B oard, w hereby a m in im u m  rate  o f  
w ages for a n y  trado is dotorm ined, h as com e in to  forco, evo ry  
em ployor sh all p a y  to  ev ery  workor to  w hom  such  m in im um  rato is 
applicab le, w agos a t  n o t  loss th an  such m inim um  rate ;

an d  section  39 (1) p rov id es th a t

every  om ploycr w ho fa ils  to  p a y  wagos to  a n y  worker in  accordance  
with, the provisions o f  section  21, shall bo gu ilty  o f  an  offence.

T he appellan t w as a t  th e  m aterial tim e tho owner o f  a  m ill for th e  m a n u 
facture o f  coconut fibre, an  a c t iv ity  o f  th e  coconut m anu factu ring  trade  
as defined in  th e  order b y  w hich  P a rt I I  o f  th e  O rdinance w as ap p lied  
to  th a t  trade. Tho p rosecu tion  p u t in  a s part o f  its  case a  d ocu m en t, 
m arked P13 and  h ea d ed  " P a y  lis t  o f  W orkers em p loyed  a t  K a p u w a tto  
Miljg from  23rd N ovem b er 1953 to  2S . 1 1 .5 3  ” , w hich  w as a lleged  to  be an  
ex tra c t  from the w ages records k ep t a t  th e  ap pellan t's m ill. One o f  tho  
grounds on  w hich  tho  ap p ea l w as pressed w as th a t th is d o cu m en t w as 
im properly  ad m itted  in  ovidcncc.

T h e adm ission  o f  tho  d ocu m en t w as ob jected  to  a t  th e  tria l b y  M r. 
C ooray, who appeared  for  th e  appellan t, and the learned m agistra te m ade  
th e  fo llow ing order overru ling  th e  ob jection  :

“ T he accused h as been  n oticed  to  produce th ese  records b u t  
according to Mr. A d v . C ooray these records aro w ith  the A ssista n t C om 
m issioner o f  Labour. Tho prosecu tion  sta tes  th a t tho rocords had  been  
retu m od  to  th e  accused . T he application  o f  tho p rosecu tion  to  le a d  
secon dary evidonco, w ith  regard to  tho con ten ts o f  theso records is 
therefore a llow ed. ”

A ccording to  th e  case for th e  prosecu tion , P 13  is  an  ex tr a c t from  a  
book th a t w as in  th e  m ill o n  th e  2 0 th  A u g u s t ,  19 5 4 , an d  w as m ade b y  an  
in spector o f  labour a t  th o  m ill itse lf  on  th e  occasion  o f  an  in sp ection  h eld  
b y  h im  on th a t d a y . E v id en co  to  th is  offoct w as g iven  b y  tho in spector,
Mr. G ancgoda, a fter  tho learned m agistrate had  m ado tho order q uoted  
ab ove. Tho w itn ess d en ied  a su ggestion  m ade to  h im  in  cross- 
exam in ation  th a t h e  w a s k eep in g  th e  books w ith  h im . I t  w as a lso  su g 
g ested  to  him  th a t  th e  ap pollan t had  com e to  the L abour D ep a rtm en t’s 
offico on  th e  S th  A u g u st, 1954, an d  h e said  th a t ho cou ld  n o t  rem em ber  
w hother tho ap po llan t h a d  done so . H e  a d m itted  th a t  th e  ap p ellan t  
w as n o t present a t  th o  m ill on  the 20th  A ugust, 1954, an d  there is no  
ovidcn co th a t th e  ap p o llan t had  n o tice  o f  tho inspection .
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T ho ap p ellan t g a v e  evidenco to  th e  effect th a t  h e h ad  tak en  to  the  
L ab ou r D opartm on t’s  office on  th e  8 th  A ugust, 1954, “ a ll th e  b o o k s”, 
(m eaning ap p aren tly  a ll tho w age records) and  h ad  lo ft w ith  Mr. Ganogoda 
a ll  oxcep t th o se  re la tin g  to  th e  year 1954. “ A ll th e  books wore 
forw ard ed  to. th o  L abour D ep artm ent ” , ho said . “ Mr. Ganegoda 
w a n ted  tho  books. I  le f t  th e  books in  tho  office o f  th e  D epartm ent o f  
L abour. I  h a v e  th o  1954 books. ” C ross-exam ined on  th is  p o in t ho 
6aid  “  I  took  tho  records to  th e  Labour Office, N eg o m b o .. T h at w as  
o n  8 th  A u g u st 1954. T he books w ere k ep t b y  th e  Inspector, Mr. 
G anegoda. ”

I t  appears from  th o  learned m agistrate’s  judgm ent th a t  ho has 
•accoptod th o  ap p ellan t’s ovidenco th a t tho  b ooks were tak en  to  tho  
L abour D opartm on t’s offico on  th e  8 th  A ugust, 1954. ' H o holds, howovor, 
th a t  th e y  w ere taken  aw ay  again  b y  tho appellant and  woro in  th e  la tter’s 
cu sto d y  a t  th e  tim e o f  tho trial. H av in g  d ea lt w ith  certain  ovidenco to  
th e  effect th a t  Mr. G anogoda had rem ovod w age records from  th e  m ill on  
7th  D ecem ber, 1953, an d  returnod thorn on  th e  17th D ecem ber, tho 
lea rn ed  m agistra te s a y s :

" Thereafter th o  books w ere tak en  to  th e  Labour office b y  tho  
accused  on  8 .8 .5 4 .  Tho accused  says these books wore rotained a t  
th e  offico from  th a t  dato, b u t Inspector G anegoda’s  evidenco, w hich I  
h avo  no  reason  to  doubt is  th a t  th ey  wore rem oved  b y  tho accused and  
th a t  h e took  ex tra cts  from  them  a t  th e  M ills on  2 0 .8 .5 4 .  P I 3 is one 
su ch  ex tract. I  am  satisfied  th a t th e  w ago records for th e  relevant 
periods aro in  th e  cu stody  o f  tho accused  and  th a t ho has n o t produced  
th em  in  Court in  sp ito  o f  th e  notices served  on  h im . The prosecution  
w as therefore en titled  to  lead  secondary ev idence o f  th o co n to n ts  o f  tho 
w age records for th o  relovant period ” .

T ho find ing th a t  th o  w age records were in  th e  a p pellan t’s  cu stody is 
b ased  on  a  m isd iroction  as to  th e  ovidenco g iven  b y  Mr. G an egod a; for 
i t  appears from  th e  record o f  th e  evidenco th a t  ho has n o t said  anything  
t o  th e  offect th a t  tho books th a t wore brought to  h is offico on  the 8th August, 
1954, (or a n y  books) were rem oved  b y  tho appellan t. A t tho tim e when  
tb o  loarned m ag istra te  m ade h is order a llow ing th e  prosecution  to  adduce 
secon dary  ovidenco o f  tho con ten ts o f  tho w ago record in  question  thoro 
w as no m ateria l boforc tho  court to  support a  finding th a t the original 
w a s sh ow n  or appeared  to  be in  tho possession  or powor o f  th e  a p p e lla n t; 
thore w as on ly  a  d en ia l b y  th e  officer conducting th e  prosecution  o f  an  
a lleg a tion  m ade b y  counsel for the dofenco th a t th e  w age records had boon 
“ le f t  a t  tho  D ep artm en t o f  th e  Comm issionor o f  Labour for inspection  
F o r  theso  roasons th e  con ten tion  th a t th e  docum ont P 13  w as im properly  
a d m itted  in  ov id en co  m u st bo upheld , and  th a t  docum ont cannot be 
rcliod upon  b y  tho respondent in  support o f  th e  con v iction .

I t  appears th a t  in  N ovem ber, 1953, tho m inim um  rate o f  w ages appli
cab le  to  eacli o f  th e  threo workers m ontionod in  th e  charge w as a  tim o-rato  
-of R s. 1 ’79 for a  norm al w orking d ay  o f  9 hours and  28 cen ts an  hour for  
o v ertim o  w ork. Tho prosecution  relied  m ain ly  on  tho docum ont P13 to
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provo tho  q u a n tity  o f  tim o-w orb dono b y  ea c h  o f  th o  throo wom on  
during tho poriod  23rd  to  2S th  N ovem bor, 1953, a n d  th o  ra to  a t  w hich  
th ey  wore p a id . T h o  throo w om on thom solvos w oro ca lled  a s  w itnesses  
for tho prosecu tion , a n d  i t  is  contended b y  th e  loarnod  crow n  counsol th a t  
ovon i f  P13 is  lo ft  o u t  o f  consideration  thoir ov id onco , w h ich  w as g iven  
on tho 30th  M arch, 1955, is  sufficient to  su p p ort th o  co n v ic tio n .

Jano S ilva , w h o  is  th o  w orker to  whom  tho  first c o u n t relatos, s ta te d  th a t  
she had  boon w ork in g  a s  a  labourer a t  tho a p p e lla n t’s  m ill from  tho 3rd  
N ovem ber, 1953, a n d  w as s t ill em ployed  there, t h a t  sh o  h ad  a lw a y s  been  
paid  a t  tho rato o f  R s . 1 ■ 5 0  a  d a y  and no m ore, a n d  th a t  sho h a d  n o t boon 
p aid  a n y  o v er tim e w agos. She ad m itted , h ow over, th a t  sho  cou ld  not  
sa y  on  h ow  m a n y  d aj's sho worked during th o  p er io d  in  q uestion , and  
sho d id  n o t cla im  to  h a v o  worked or to  h a v e  boon a t  th o  m ill on  ovon a 
singlo  d a y  th a t  w eek . Sho sa id  “ I  start w ork  a t  6 .3 0  a .m . an d  work
till 5 .3 0  p .m ..........................W o h ave ouo hour fo r  ou r m oals ”  ; b u t sho
did  n o t s a y  th a t  in  th o  m ateria l period, too , w h ich  w a s s ix tee n  m onths  
earlier, those woro hor hours o f  work or ovon th a t  sh o  w as prosont a t  tho 
m ill on  a n y  d a y  in  th a t  poriod.

A lthough  th is  w itn e ss  a lleged  in  her ov idence th a t  r ig h t u p  to  tho  30th  
March, 1955, sh o  h a d  boon paid  a t  tho ra to  o f  R s . l -50  a  day, 
sho adm ittod  th a t  w h en  sho w as paid  on  S a tu rd a y  th e  1 2 th  M arch, 1955, 
hor wagos for th o  w ook th a t onded on th a t d a y  sh e  sign od  a  rece ip t (D ) ) 
acknow ledging th a t  sho h ad  boon paid  a t  tho ra to  o f  R s. 1 • 87 a  d a y . Sho 
exp lained  th a t sh o  s ig n ed  i t  because tho a p p e lla n t  sa id  th a t  otherw ise  
ho w ould  refuse to  g iv e  hor work. In  re -ex a m in a tio n  sho  sa id  th a t  sho 
could n o t read th e  d o cu m en t an d  th a t hor s ig h t  w a s  “  n o t  g o o d  ” . In  
furthor cross-oxam in ation  she ad m itted  th a t  sh e  co u ld  " read  an d  sign  in  
Sinhaloso ” . D 1 is  writ-ton a n d  signed in  th a t  lan gu age .

Tho 12th  M arch, 1955, w as th e  d a y  o n  w h ich  th o  tria l began . Tho  
ap pellan t h a d  ap p eared  boforq tho m agistra te's co u rt o n  th o  5 th  March 
an d  p leaded  n o t g u ilty  to  th o  charge, an d  on  th a t  d a y  th e  m a g istra te  had  
fixed  th e  tr ia l for th e  12th  March and  ordered th o  issuo  o f  sum m onses  
requiring tho  prosocution  w itnosscs to  a t te n d  a t  th o  tria l. I t  so  
happened th a t  th o  12th  March w as a lso a p a y -d a y . A ccord ing  to  the  
api>cl]ant’s  ovidonco th a t  w as tho first occasion  o n  w h ich  ho h ad  obtained  
receipts from  th e  w orkors. “ I  am  awaro ” , ho  sa id , “  th a t  th e y  had  
gon e and  com p la in ed  th a t  th ey  had  received  R s. 1 • 50  a s wag03. I  took  
receipts in  ordor to  safegu ard  m yse lf ” .

W inifreda F ern an d o , to  w hom  tho socond  co u n t re la tes , s ta to d  th a t  sho 
had  boon w ork in g  a s  a  labourer a t  th is  m ill fro m  A u g u st , 1953, b u t sho 
d id  n o t sa y  w hothor sh e  d id  or d id  n o t do a n y  w o rk  o r  a tte n d  a t  tho  m ill 
during th o  w ook in  q u estion . Sho said  th a t  hor w a g es  h a d  a lw a y s  been  
R s. 1 '5 0  a d a y , a n d  th a t  sho had  never boon p a id  ovortim o  w agos. Sho 
to o  sta tod  w h a t hor h ours o f  w ork w ere a t  th o  t im e  o f  th o  tria l b u t n ot  
w h a t  th e y  h ad  boen  in  tho poriod 22nd to  2S th  N o v em b e r ,-1953, i f  sho did  
d o  a n y  w ork  th a t  w ook. S h e too had  signod  a  re ce ip t  (D 2) o n  th e  I2tk  
March, 1955, a ck n o w led g in g  th a t sho had  beon p a id  a t  th o  ra to  o f  R s. 1 • 87 
a  d ay . T h is  d o cu m o n t to o  h as boon w r itten  a n d  sign od  in  Sinhaloso.
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"When th is  w itn ess w as cross-oxaminod ab ou t th e  receip t D 2  she said  :

• " T h is  bears m y  signature. In  th is  I  h a v e  b een  p a id  R s. 1-87. 
I  w as paid  o n ly R s .  1 -5 0  a  day. I  am  unab le to  read th is . I  can 
road S inhalese. I  d id  n o t v r ito  th is b u t I  o n ly  sign ed  it . Through  
fear I  s ign ed  th e  docum ont. The accused  to ld  u s th a t  ho w ould n o t  
p ay  u s  i f  I  d id  n o t  s ign  it . ”

Sho further s a i d :

“ I  w as n o t  aw aro th a t  I  w as. sign ing a  rece ip t for K s. 1-87. 
I  th ou gh t th a t  I  w as sign ing for m y w eek ly  sa lary . Before th is we 
did  n o t sign  su ch  docum ents. W hon I  q uestioned  h im  tho  accused  
said th a t  h e  su sp ected  us. H e said th a t he w ou ld  n o t m ake paym ents  
w ith ou t roceipts .”

Ju lih am y, to  w h om  th e  third count rolatos, sa id  th a t  she had  been. 
" w orking in  th o  m ill from  the day it  startod  ” , th a t  sho had  been  
“ w orking from  1953 ” an d  th a t “ in N ovem ber 1953 a lso  ” sh e w orked 
there. Thoro is  n o th in g  in  those vague sta tem en ts  to  show  clearly that  
she w orked a t  th e  m ill or w as present thoro on  an y  o f  th e  d ays in  th e  period 
22nd  to  2S th  N ovem b er, 1953. Hor ovidonco as to  w h a t she w as paid  
reforrod o n ly  to  tho  rato a t  which she w as being  paid  a t  th e  tim o o f  
tho trial. S h e too  sign ed  a rocoipt (D3) on tho 12th  M arch, 1955, acknow 
ledging th a t  sho h a d  boon paid  a t  tho rato o f  R s. 1 ■ 87 a  d a y  and sho 
adm itted  th a t  sh e cou ld  read Sinhalese, th e  lan guage in  w hich  the docu
m en t w as w ritten  an d  in  w hich  she had signed  it. H or exp lan ation  w as 
th a t  she sign ed  i t  booauso she w as “ in  a hurry to  go  hom e ” , that she 
“ w as m ade to  u nd erstan d  th a t this w as a rocoipt for w eok ly  w ages ” , 
and w as a lso  to ld  th a t  sho w ould not be paid  her w eek ly  w ages i f  she did  
n ot sign  it.

T he prosecu tion  a lso  adduced, through Mr. Ganegoda., ev idence to  tho  
effect th a t  th e  a p p e lla n t had  com m itted  other offences besides those 
alleged a g a in st h im  in  th e  present charge. I t  w as elic ited  from this 
w itness in  exam in ation -in -ch ie f that a t  an  in sp ection  o f  th e  m ill held by 
him  on th e  11th  N ovem bor, 1953 (before tho period  to  w h u h  th e  charge 
relates) h e had  questioned  Jan e S ilva and Winifred,-. F ernando and they  
had m ode s ta te m e n ts  to  th e  effoct th a t th ey  w ere being paid  w ages a t  
less than  tho  m in im u m  tim e-rate, and th a t W in ifreda’s sta tem en t was 
confirm ed b y  J u l ih a m y .  H o also stated , in  exam in ation -in -ch ief, that 
on th a t occasion  lu -.“  exam in ed  tho w ages record an d  found  th a t w om en  
had been u nderpaid  ” . A ll theso item s o f  ev id en ce  w e ic  inadm issible, 
both  on  th e  grou n d  th a t  th ey  wero n o t re levan t to  th e  charge and  on tho- 
ground th a t  t-hoy co n stitu ted  inadm issiblo hoarsay.

Tho proscoution  a lso  p u t in  ovidonco a  le tter  d a ted  tho 14th  Decem ber, 
1953, (P14) from  th o  ap pellan t to  G anogoda in  w h ich  tho appellant had  
said  t lia t  “ tho  w agos p a id  a t  the rate o f  R s. F 5 0  per d a y  ” wero w ages 
“ paid  to  tho b o y s  an d  g irls and  n ot to m en an d  w om en  ” . (Jane, W in i
freds, an d  J u lih a m y  w ere 46 , 4S and 3S years o ld , re sp ec tiv e ly , and were 
en titled  to  b e p a id  a t  th o  rato applicable to  a d u lts .)  R eferring to  this 
sta tem en t m a d e b y  th e  appellant Mr. G anegoda sa id  in  h is oxom ination- 
in -ch icf “  H e  sa y s  th a t  Ja n e  and Winifred?, arc g ir ls ” . There is no such
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s t a t e m e n t  in  th o  le tte r  itself, however, and  there is no evidence th a t  
w arrants a  v iew  th a t  th e  appellant- ad m itted  th a t  J a n e  and  W inifreda  
wero tw o  o f  th e  w orkers paid at the rato o f  Its. 1 ’50-a d a y  a t  tho m aterial 
tim e (or, in deed , a t  a n y  tim e).

f t  scorns clear th a t  tho learned m agistrate's find ings that tho three 
w om en  w itn esses  w orked, or wore present a t  tho m ill for work, during tho  
period  spoeifiod  in  tho  cliargo and that in rospeet o f  th a t  period thoy wero 
p aid  w ages a t  loss th an  th e  minimum rafo Mere b ased  m ain ly  upon the  
d ocu m en t P 1 3 , M-hieh was im properly a d m itted  in  evidence. I t  Mas 
con ten d ed  b y  tho  learned crown counsel th a t oven  so  th e  conviction  should  
ho affirm ed o n  th e  ground that under section  4 2  o f  tho  Ordinanco tho 
burden Mas on  th o  ap pellan t to prove that he had  p a id  those workers wages 
in  accord ance M'ith tho provisions o f  section  21. I  am  unable to accept 
th is co n ten tio n . W hat section  42 provides is th a t

on  th e  p rosecu tion  o f  an y  om ploycr under su b -soction  (1) or su b 
sec tio n  (2) o f  soction  39 for tho failure to  m ako a n y  paym ont to  an y  
w orker, th e  burden o f  proving that tho p aym o n t Mas m ade shall lie 
on  th e  om ploycr.

B u t  a n is su o  a s  to  w heth er the em ployer h as fa iled  to  m ake any p artic
ular p a y m e n t to  th o  worker can arise on ly  u h on  it  lia s  bocn provod that 
ho h ad  becom e liab le  to  m ake that p aym en t. Tho ovidenco th a t has 
bocn p rop erly  a d m itted  at- tho trial is insufficient to  p rove th a t an y  o f  tho 
w orkers m en tion ed  in  tho charge had bocom o e n titled  to  paym ont o f  
v a g o s  in  resp ect o f  tho period 22nd to 28th N o v em b er, 1953. Tliero 
M as therefore n o burden on  the appellant to  p rove th a t  lie had  paid them  
in  rcspoct o f  th a t  period  wages a t not less than  th e  m inim um  rate.

I  se t  asid e th e  conviction  o f  tho appellan t an d  th e  sentence passed on  
him .

C o n vic tio n  set a sid e .


