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1938 Present: Maartensz and K o c h J J. 

P A R A M S O T H Y v. S U P P R A M A N I A M 

18—D. C. Jaffna, 211 

Cheetu Club—Application of Ordinance to existing cheetus—Action for recovery 
of contributions—Ordinance Wo. 61 of 1935, ss. 5 (2) and 46. 
The effect of section 46 (4) of the Cheetu Ordinance, No. 61 of 1935, is 

to make the Ordinance applicable to cheetus existing at the date of 
its commencement. 

A contributor to a cheetu, which does not comply with the essential 
terms of section 3 (1), is precluded by section 5 (2) from maintaining an 
action for the recovery of his contributions. 

Section 5 (2) applies both to an action for the recovery of contributions 
as well as to an action for the recovery of a prize. 

TH E defendants w e r e the managers of a c h e e t u c lub w h i c h w a s opened 
in January, 1936. In June , 1937, t h e plaintiff as the h i g h e s t b idder 

w a s ent i t led to the prize of Rs. 800 and a d iv idend of Rs. 8.38. A s this 
s u m of m o n e y had not been paid, the plaintiff s u e d the de fendants for a 
return of the insta lments , paid by h i m from J a n u a r y 1, 1936, to the e n d of 
May, 1937, aggregat ing Rs. 1,020. T h e l earned Distr ict J u d g e h e l d that, 
as the contribut ions of each subscriber had to be paid in ins ta lments 
soread over a period of th ir ty-one m o n t h s w h i c h w a s incons is tent w i t h 
sect ion 3 (c) of the C h e e t u Ordinance, No . 61 of 1935, the act ion w a s not 
maintainable . F r o m this order the plaintiff appealed . 

H. V. Perera, K.C. (w i th h i m M. Balasunderam and S. Sabapathipillai), 
for plaintiff, appel lant .—The plaintiff paid Rs . 1,020 up to the e n d of 
May, 1937. A s h e w a s the h ighes t bidder at the auct ion he ld on that day, 
h e became ent i t led to Rs. 800 and a d iv idend of Rs. 8.38. T h e c lub 
ceased to ex i s t from that day. T h e l earned Distr ict J u d g e dec ided t h e 
facts in favour of the plaintiff but he ld that the plaintiff could not m a i n t a i n 
the act ion under the Ordinance, as the c h e e t u d id not c o m p l y w i t h 
sect ion 3 (1) as there w e r e th ir ty-one contribut ions . 

The Cheetu Ordinance c a m e into operat ion on Apri l 1, 1937— 
Gazette No. 8,226 of March 12, 1937. T h e present chee tu w a s in e x i s t e n c e 
on that day. Only chapter vn. appl ies in this case. T h e w o r d " c h e e t u " 
is defined in sect ion 2. Sec t ion 5 prohibi ts t h e promot ion of cer ta in 
cheetus , but the Ordinance has not penal ized the past cheetus . S e c t i o n 
5 (2) deals w i t h c la ims but not w i t h ah action c la im i ng the return of t h e 
m o n e y . T h e Ordinance is not v e r y clear. T h e w o r d " c h e e t u " has not 
the s a m e m e a n i n g in chapter VII. as in the earl ier portions. T h e reg i s 
trat ion of the c h e e t u w a s a duty cast on the manager . U n d e r sect ion 29, 
the m e m b e r s m a y recover the m o n e y paid. 

S . J. V. Chelvanayagam (N. Nadarajah w i t h h i m and A. Muthucumaroe), 
for the defendants , respondents .—The posi t ion taken n o w b y the plaintiff 
is not the same as that t a k e n in the l o w e r Court. T h e de fendants did not 
take any object ion as the p la int did not disc lose a cause of act ion. 

U n d e r the Ordinance certain chee tus are legal and the rest are i l legal . 
In the latter, e x e m p t i o n s of certain regulat ions m a y b e a l l o w e d b y t h e 
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Registrar. Then they wou ld become legal . The provisions of chapter 
III. apply to all cheetus. The necess i ty of registration is indicated i n 
chapter VII. Under section 5. the present action cannot be maintained. 

M. Balasunderam, in reply .—Though there w e r e thirty-one instalments, 
the interval b e t w e e n t h e m is th irty months . 

The Ordinance is for the control and registration of cheetus. It does 
not legal ize or i l legal ize a-cheetu. N o ordinance cou ld 'be interpreted so 
as to h a v e retrospective effect unless there w e r e clear provisions in the 
ordinance itself to that effect. 

Cur adv. vult. 
June 1, 1938. MAARTENSZ J.— 

T h e plaintiff-appellant in this act ion sued the defendants, w h o he 
a l leged w e r e the joint managers of an auction cheetu, to recover the 
insta lments paid by h im from January 1, 1936, to the end of May, 1937, 
aggregating Rs. 1,020. 

The plaintiff averred that in June, 1937, h e w a s as the" highest bidder-
declared ent i t led to the prize of Rs. 800 and a dividend of Rs. 8.38, and 
that as the defendant fai led to pay h im this sum of Rs. 808.38 h e became 
entit led to a refund of the amount contributed by h im up to the end of 
May, 1937. 

The defendants in their answer denied all the averments in the plaint 
and p leaded that the action w a s not mainta inable " as the cheetu, if any, 
was not const i tuted as required by Ordinance No. 61 of 1935 ". 

The action w a s tried on the fo l lowing issues :—• 

(1) Were the defendants joint managers of an auction cheetu for an 
amount of Rs. 930 to run for a period of 31 months from January, 
1936. 

(2) Was plaintiff subscriber to t w o shares. 
(3) Did plaintiff become the purchaser of the collection in June, 1937, 

at a discount of Rs. 130. 
(4) W h a t amount , if any, i s plaintiff ent i t led to recover. 
(5) Is plaintiff seek ing to enforce a right or c laim contemplated by 

sect ion 5 (2) of Ordinance No . 61 of 1935. 
(6) If so, i s the plaintiff ent i t l ed to mainta in this action. 

Ne i ther in the answer nor in the issues w a s it p leaded that the defend
ants w e r e not personal ly responsible for the p a y m e n t of the prize or that 
t h e contribut ion of the plaintiff had b e e n distr ibuted to the prev ious 
winners . 

The plaintiff's ev idence O n the issues of fact w a s not rebutted and the 
District J u d g e answered t h e m accordingly. 

On the 5th and 6th issues h e he ld that the action w a s not maintainable 
by reason of the provis ions of sub-sect ion (1) of sect ion 3 and sub-sect ion 
(2) of sect ion 5 of the Cheetu Ordinance, No. 61 of 1935, and dis
missed plaintiff's act ion w i t h costs. 

Sect ion 3 (1) of the Cheetu Ordinance, No."61 of 1935, enacts that " N o 
s c h e m e or arrangement purport ing to b e a cheetu shall be deemed to be a 
cheetu for the purposes of this Ordinance, u n l e s s - a t the t i m e of the 
formation of that s c h e m e or arrangement the persons joining as subscribers 
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and the person act ing as manager agree upon and adopt each of the 
fo l lowing essent ia l t erms and c o n d i t i o n s " : — T h e terms and condit ions 
are se t out in c lauses (a) to (fc). 

Clause (c) enacts " that the contribut ion of each subscriber is to be paid 
to the manager in m o n e y in equal ins ta lments of a specified va lue dur ing 
a specified period not e x c e e d i n g thirty m o n t h s ". 

Sect ion 4 enacts t h a t . " e v e r y s c h e m e or arrangement w h i c h , n o t w i t h 
standing that it purports to be a cheetu , is not based w h o l l y on the 
essential t erms and condit ions set out in sec t ion 3 or w h i c h is based on 
terms and condit ions incons is tent w h o l l y or in part w i t h those essent ia l 
t e rms and conditions, shal l for the purposes of this Ordinance be d e e m e d 
only to partake of the nature of a cheetu ". 

Sect ion 5 provides that " CI) N o person shal l p r o m o t e or conduct , or 
aid, assist or take any part in t h e promot ion or conduct of, any s c h e m e or 
arrangement w h i c h on ly partakes of t h e nature of a c h e e t u w i t h i n t h e 
m e a n i n g of sect ion 4. 

(2) N o right or c la im under any s c h e m e or arrangement w h i c h o n l y 
partakes of the nature of a chee tu w i t h i n the m e a n i n g of sect ion 4, shal l 
be enforceable by act ion in any Court or V i l l age Tr ibunal in th i s Is land ". 

In the cheetu in quest ion the contribut ion of each subscriber w a s to be 
paid during a period of th ir ty-one months . The Distr ict J u d g e he ld that 
the cheetu embodied a condit ion inconsis tent w i t h c lause (c) quoted above , 
and w a s an arrangement partaking of the nature of a chee tu w i t h i n the 
m e a n i n g of sect ion 4. H e he ld further that sect ion 5 (2) appl ied to 
ex i s t ing chee tus and that the act ion w a s not mainta inable . 

T h e Distr ict Judge also he ld that the c h e e t u did not "comply w i t h 
another essential condit ion, but that ru l ing is d u e to a mi sread ing of the 
ev idence and need not be considered. 

The m a i n content ion in appeal w a s that the Ordinance did not apply to 
cheetus w h i c h w e r e be ing conducted w h e n the Ordinance c a m e in to 
operation. (The Ordinance c a m e into operat ion on Apri l 1, 1937.) 
These cheetus I shall refer to as " ex i s t ing chee tus ". 

It w a s contended in the a l ternat ive (o) that sec t ion 5 (2) did not apply 
to act ions for the recovery of contributions , (b) that in any e v e n t t h e 
plaintiff could, as the chee tu period h a d terminated , recover _the a m o u n t 
of the contribution from the manager under the provis ions of sect ion 29 
of the Ordinance. 

The a l ternat ive content ions can be disposed of v e r y short ly . 

The terms of sect ion 5 (2) are v e r y comprehens ive and in m y opinion 
apply to an act ion for the recovery of contr ibut ions as w e l l as to an act ion 
for the recovery of the prize. T h e dec is ion in the case of Sinnaturai v. 
Chinnidh1 is not applicable to sect ion 5 ( 2 ) . 

Sec t ion 29 of the Ordinance creates a r ight and the r ight cannot be 
enforced if the c h e e t u is one w h i c h on ly partakes of t h e na ture of a chee tu 
and if the Ordinance is appl icable to ex i s t ing chee tus the plaintiff cannot 
proceed under the section. 
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A s regards the main contention, it is laid d o w n in Maxwel l ' s 
Interpretation of Statutes (7th ed- by Bridgman), at page 186, that "No rule 
of construction is more firmly establ ished than t h i s : that a retrospective 
operation is not to be g iven to a statute so as to impair an ex i s t ing right 
or obligation, otherwise than as regards a matter of procedure, unless that 
effect cannot be avoided wi thout doing v io lence to the language of the 
enactment . If the enactment is expressed in language wh ich is fairly 
capable of either interpretation, it ought to be construed as prospective 
only ". A n d at page 187 that, " It is chiefly w h e r e the enactment would 
prejudicially affect vested rights, or the legal i ty of past transactions, or 
impair contracts, that the rule in quest ion prevails . Every statute, it 
has been said, wh ich takes a w a y or impairs ves ted rights acquired under 
ex i s t ing laws, or creates a n e w obligation, or imposes a n e w duty, or 
attaches a n e w disabil ity .in respect of transactions or consideration 
already past, must be presumed, out of respect to the legislature, to be 
intended not to h a v e a retrospect ive operation ". 

The respondent contended that the provis ions of chapter VII. of the 
Ordinance gave the Ordinance retrospective effect. This chapter is 
ent i t led " Transitory Provis ions relat ing to Cheetus actually conducted at 
the date of the c o m m e n c e m e n t of the Ordinance ". 

It provides (vide sect ion 46 (1) ) that, " W i t h i n one month after the 
date on w h i c h this Ordinance comes into operation, the manager of every 
cheetu of w h i c h the cheetu amount exceeds fifty rupees and which is 
actual ly being conducted at that date, shall furnish to the Registrar of 
Lands of the District in wh ich the manager resides or has his place of 
business , a s ta tement verified by affidavit and containing the terms and 
condit ions of, and the fo l lowing particulars relat ing to, that cheetu " : — 

The particulars required are : — 

(a) the n a m e and address of the manager or of the company, firm or 
individual w i t h a business name, conducting the cheetu ; 

(b ) t h e ' c h e e t u a m o u n t ; 
(c) the date of the formation of the cheetu ; 
(d) the cheetu period ; 
(e) the names and addresses of the subscribers ; 
(f) the names of the several purchasers of the cheetu amounts already 

sold, and the amount of the respect ive prizes drawn by -them ; 
(g) the manager's commiss ion ; 
(h) the amount contributed up to that date as div idends each month to 

each of the subscribers. 

Sub-sect ions (3) , (4) , and (5) enact as fo l lows : — 

" (3) On receipt of a s tatement furnished under sub-section (1) the 
Registrar shal l enter the particulars set out therein in a Register 
of ex i s t ing cheetus , and shall forward to the Registrar-General 
the s ta tement and all other information relat ing to the cheetu ". 

" (4): T h e Registrar-General m a y of his o w n mot ion or on application 
m a d e b y the manager of any cheetu registered under this section, 
e x e m p t that cheetu b y an order under his hand from the provi
s ions of all or any of the other sect ions of this Ordinance, either 
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uncondit ional ly or subject to the condit ion that the m a n a g e r 
shall g ive securi ty for the proper conduct of t h e c h e e t u b y t h e 
hypothecat ion in favour of the C r o w n of m o v a b l e or i m m o v a b l e 
property approved by the Registrar and not l ess in v a l u e t h a n 
tw ice the chee tu amount of that c h e e t u ; and the provis ions of 
all other sect ions of this Ordinance shal l cease to apply to a n y 
cheetu in respect of w h i c h an uncondit ional order is so m a d e or 
the condit ion so imposed as to the securi ty to be g i v e n is d u l y 
fulfilled ". 

" (5) The fai lure to furnish a s ta tement under sub-sect ion ( 1 ) , or any 
additional information or exp lanat ion cal led for under s u b 
sect ion ( 2 ) , in respect of any chee tu to w h i c h this sect ion applies 
or the conduct ing of any such chee tu w i t h o u t fulfil l ing the 
condit ion as to the securi ty to be' g i v e n w h e r e such condi t ion 
has been imposed by the Registrar-General , shall be an offence 
punishable w i t h a fine not e x c e e d i n g one thousand rupees or 
w i t h imprisonment of e i ther kind for a period not e x c e e d i n g s i x 
months , or w i t h both such fine and imprisonment , after s u m m a r y 
trial by a Po l i ce Court notwi ths tanding that such pena l ty 
e x c e e d s the l imits imposed on its jurisdict ion by any other 
wr i t t en l a w ". 

There is no pos i t ive enactment in this chapter that the Ordinance should 
apply to ex i s t ing chee tus but sub-sect ion (4) appears to do so b y 
implication. 

N o w the usual phrase in an e x e m p t i n g c lause is that the e x e m p t i n g 
authority shall have power to e x e m p t from " all or any of the sect ions " 
of a Statute . Is there a n y signif icance in the introduct ion of t h e w o r d 
" other " before the w o r d " sect ions " in sub-sect ion (41 ? 

Was the w o r d " other" used to l imit the appl icabi l i ty of the Ordinance 
to ex i s t ing cheetus to sect ions w h i c h cast a duty upon the manager ? 
That w o u l d be the more reasonable construct ion if it could- be justified for 
I do not think that the Legis lature could h a v e intended to depr ive a 
subscriber to an ex i s t ing chee tu w h i c h unfortunate ly did not c o m p l y w i t h 
the essential condit ions prescribed b y sect ion 3 of his r ights of action, 
and l eave intact the r ights of act ion of a subscriber w h o w a s fortunate 
enough to subscribe to a cheetu w h i c h did c o m p l y w i t h those 
conditions. 

I am h o w e v e r of opinion that the general t erms in w h i c h sub-sect ion 
(4) of sect ion 46 is expressed has the effect of m a k i n g b y impl icat ion, t h e 
Ordinance applicable to ex i s t ing ' chee tus and that the plaintiff is prec luded 
by sub-sect ion (2) of sect ion 5 from enforcing his c la im by act ion by 
reason of t h e fact that the contr ibut ions of each subscriber are to be paid 
during a specified period e x c e e d i n g thirty months . 

I wou ld accordingly dismiss the appeal w i t h costs . 

K O C H J . — I agree. 


