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C A R O LIN E  SOYSA et al., Appellants, and L A D Y  E A T W A T T E  et al.
Eespondents.

80— D . C . (I n t y .) K a n d y, 457.

Action__Right to sue in a representative capacity—Persons having a common
interest—Permission to sue granted—Notice to show cause Proceed
ings irregular—Proper application of section Civil Procedure Code
s. 16.
Where permission is given by Court under section 16 of the Civil

Procedure Code to a party to sue on behalf of persons having a common
interest in bringing the action, the section imposes cci the Court, after 
granting such permission, the duty of giving notice of the institution
of the action to all persons on behalf of whom the action is brought.

Where the Court, after giving permission to sue, proceeded to direct 
notice of the application to sue to be given in the newspapers inviting
persons interested to show cause against the application,

Held, that the notice was misconceived and that the proceedings were-
irregular. On an application for leave to sue under section 16 such
objectors are not entitled to be heard.

Where the applicants for permission to sue on behalf of an Association
claimed the right to represent a section of the members, who held certain 
views with regard to its management at the time of the institution of the
proceedings, it is not a valid objection to the application that the whole
body on whose behalf the proceedings are taken is not of the same
opinion. i

m H E  appellants applied to .the D istrict Court of K andy for permission 
1  to sue one H . L . Eatw atte on behalf o f certain m em bers o f an

Association called the Sadachara Bauddha Kulangana Samithiya in
order to terminate the said E atw atte ’s m anagem ent o f a school established 
by the Association. The appellants also asked the Court to direct notice 
o f the said application t.o be given to m em bers b y  publication in a new s
paper. The application was supported by  an affidavit in which the 
appellants stated that they and a certain num ber o f the m em bers o f the 
Association had .the same interest in t&e action while certain others had 
acted in a way inconsistent w ith the duty they owed to the Association.

As a result ‘ o f  the notice the intervenients filed objections and the 
learned District Judge after hearing the objections dismissed the applica
tion. The learned Judge held that rif the applicants are to be deem ed 
mem bers of the Association the intervenients are equally entitled to 
rights of membership. H e  further held that an application for a represent
ation order cannot be entertained on behalf o f one section of the 
Association. .............

H . V . Perera, K .C . (with h im  N . Nadarajah, K .C . ,  and H . W . Tham biah), 
for the petitioner, appellants.— This is an app ea l' from  an order m ade 
under section 16 o f the Civil Procedure Code. Section .46 contem plates a 
summary application by persons who desire to sue on behalf o f all persons 
interested in bringing or defending .the action. The scope and nature o f
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an inquiry under section 16 has been misunderstood by the District Judge 
I t  is clear that two or three persons of an Association cannot prevent an 
action being brought by the others against a wrongdoer. The only 
question before the District Judge was whether the petitioners could bring 
the action on behalf of the 77 members surviving out of the original 118 
members of the Association. The only point for his consideration was 
whether there were numerous parties having a com m on interest. The 
issues framed by  the District Judge were unnecessary at that stage. A 
dissenting minority, or even a dissenting majority, cannot, wreck an 
action— W ilson  v . Church1; Fraser v . Cooper, H all & C oA  See also the 
remarks of Lord Lindley in The Taff Vale Railway Co. v . The Am algam ated  
S ociety  o f Railway Servants3, and The D uke of Bedford v . Ellis*.

M . T . de S . Am erasekere, K .C . (with him  H . W . Jayawardene), for the 
1st to 9th intervenients, respondents.— The authorities cited for the 
appellants are not applicable to the facts and circumstances of this case.

Section 16 o f our Civil Procedure Code differs from the Indian and 
English rules. Permission to sue can only be given if the parties have 
a com m on interest. I t  is com petent for the judge to examine whether 
they have a com m unity of interest— R e Gregorys. The Court is not 
precluded from  considering whether the party applying could be allowed 
to sue in a representative capacity. In  India institution o f an action 
takes place before application to sue in a representative capacity—  
Order I , rule 8 ;  2  Chitaley 1271. There m ust be a “  suit ” , in an action 
instituted, before an application for a representative order can be made—  
Bhicoobai v . Hariba Raghuji6; Sayad Anwar v . M ohideen Sham sudeen7. 
The judge m ust exercise his judicial discretion as to whether there is ai 
com m unity of interest. In  Ceylon permission is necessary before the 
bringing o f action. In  India, generally, permission is asked for after 
bringing o f action— (1918) I . L . R . 42  B o m b a y 556. The Court has a 
right to ask how  the com m on interest arose. The question is at what 
stage this has to be decided. I f  it is conceded that the Court can admit 
evidence o f persons submitting affidavits, then this evidence is sufficient 
to establish that .there is no such Association as is alleged by  the petitioners 
(1939) A . 1. R . .  Rangoon at p. 21.

E . B . W ikrem anayake  (with him  E . A . G. de Silva), for the 20th to 23rd 
intervenients, respondents.

H . V . Perera, ~K. C ., replied.
Cur. adv. vult.

October 26, 1944. H oward C .J .—
This appeal raises an  interesting question o f law in regard to the powers 

o f  the Court on an application being made to bring a represntative 
action under section 16 o f the Civil Procedure Code (Cap. 86). This section 
is worded as fo llow s: —

“  W here .there are numerous parties having a com m on interest in 
bringing or de r id in g  an action, one or more of such parties may, with

i (1878) 9 Ch D . 552. * (1901) A . C. 1.
« (1882) 21 Ch D. 718. 5 (1943) 1 A . C. R. 293.
» (1901) A . C. 426 at p. 442. ‘  (1917) A . I . R. Bombay 141 alp. 148

’  (1932) A. 1. R. Bombay 65.
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the permission o f the Court, sue or be sued, or m ay defend in suoh an 
action on behalf o f  all parties so interested. B u t 'the Court shall in such 
case give, at the expense o f the party applying so to  sue or defend, 
notice of the institution o f the action to  all such parties, either by 
personal service or (if from  the num ber of parties or any other cause 
such service is not reasonably practicable, then) by  public advertise
m ent, as the Court in each case m ay direct. ’ ’

On D ecem ber 23, 1941, tbe appellants applied to the D istrict Court of 
K andy under this section for permission to sue one H . L . Batw atte on 
behalf o f the mem bers o f  a certain Association known as the Sadachara 
Bauddha Kulangana Samithiya,' K andy. The appellants also asked the 
Cou?t to direct notice of the said application to be given to the m em bers 
by publication in the Newspaper' “  Ceylon Daily News ” . The applica
tion o f the appellants was supported by  an affidavit and a draft plaint, 
lu  these docum ents .the appellants stated as fo llow s : —

(1) That they are mem bers o f and contributors to an Association 
called the Sadachara Bauddha Kulangana Samithiya, Kandy, founded 
in 1924, with the object of establishing. a Buddhist. Girls’ School at 
Kandy.

(2) That at the end of the year 1931 the num ber of m em bers o f the 
Association was 118, but since 1940 certain m em bers of the Association 
set out in the list “  B  ”  had acted in a way inconsistent with the duty 
owed to the Association.

(3) That the present membership of the Association consists o f 77 
m em bers se.t out in list “  A  ”  and the appellants and the m em bers whose 
names are specified in this list have the same interest in respect of the 
said school.

(4) That the Association about N ovem ber, 1931, established a Buddhist
school for girls known as Maham aya College on premises purchased by 
the Association. :

(5) That about D ecem ber, 1931, the Association appointed Adigar
J . C. Batw atte as Manager o f the school. A bout N ovem ber 1, 1932, 
one W . A . B . Soysa assumed the m anagem ent o f the school at the 
request of Adigar Batw atte and managed it until April, 1938, when it 
was handed over by W . A . B . Soysa to one H . L . Batw atte.

(6) That about April 7, 1940, the Association terminated .the m anage
m ent of H . L . Batw atte and requested him  to hand over the school 
to the Association. The. said H . L . Batw atte failed to hand over the 
school to the Association or to give over the m anagem ent to the person 
nominated by the latter and since April, 1940, wrongfully holds him self 
out as Manager and, though called upon to  do so, fails to render an 
account of the managem ent of the school showing sums received by 
him  from  April, 1938, to  April 15, 1940.

(7) That it has becom e necessary to institute an action against the 
said H . L . Batw atte to obtain a declaration—

(o) that he ceased to have the right o f managing the said school 
on behalf Of the said Association since the April 15, 1940;
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(b) that the said H . L . Ratwatte had no right to represent himself
as Manager of the said school; and

(c) that the said H . L . Ratwatte is liable to render an account of
all sums received by him  as Manager of the said school;

(d) that in view of the facts set out in the affidavit the appellants
asked for leave to sue on behalf o f the said mem bers of the
Association.

The application with affidavit and draft plaint was filed by a Proctor 
appearing on behalf of .the appellants, who m oved in accordance with 
such application. The order made by the Additional Judge was "  Allowed. 
Publication on 2 1 /1 /4 2  ” . Proof of publication was given on February 
11, 1942. As the result o f the publication in the “  Daily News ” , 
objections were filed on February 25, 1942, by a Proctor Mr. Vanderwall 
appearing on behalf of certain persons. On April 6, 1942, Mr. Vanderwall 
asked the Court, under section 102 of .the Civil Procedure Code, to make 
an order for discovery of all documents. On M ay 27, 1942, the District 
Judge ordered the appellants to declare by  affidavit documents in their 
possession or power they rely on in support o f their allegation that they 
are members of the Association. On August 24, 1942, further proceedings 
took place before the District Judge who decided that the following 
‘ ‘ points seemed to require adjudication ’ ' :  —

(1) W hether the petitioners were members of .the Society at the date
of the filing of the petition ?

(2) W hether .the respondents numbered 4, 5, 7, 9, 10, 12, 13, 15 and 16
were themselves members o f the Society ?

(3) D id the Society cease to exist in or about 1932 since the establish
ment of the Maham aya College ?

(4) W as the said Society revived in or about March, 1940 '!
(5) Are the petitioners members o f the revived Sadachara Bauddha

Kulangana Samithiya ?
(6) Does the Mahamaya College constitute a de facto  charitable trust ?
(7) I f  so, should any action relating to the said College or to its manage

m ent be instituted under section 101 of the Trusts Ordinance ?
(8) In  view  of the provisions o f the Education Ordinance, N o. 31 of

1939, has this Court jurisdiction to entertain the application ?

W ith  regard to these points Mr. Nadarajah, on behalf of .the appellants 
contended the points for determination as issues (3) and (4) are based 
upon facts which are not only not pleaded, but are at variance with the 
averments in the statem eent of objections. H e  had, however, no 
objection  to  the question being framed as to whether the Society had 
ceased to function and not that it had ceased to exist. M r. Nadarajah 
also stated that questions (6), (7)' and (8) did not arise on the application. 
Evidence was then called both on behalf o f the appellants and the 
intervenients who had filed objections. The hearing was adjourned on 
numerous occasions for further evidence to be called and legal argument 
to be adduced. On March 12, 1943, the learned District Judge gave 
judgm ent answering the points as' fo llow s :— (1) N o. (2) No. (3) Yes.
(4) N o. (5) No. (6) Y es.' (7) D oes not arise. (8) Yes. H aving regard
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to  his decisions on these points he dismissed the appellants’ application 
with costs. In  the course o f his judgm ent the learned Judge held that 
thd question whether the appellants and the others m entioned in list 
“  A  ”  or whether the in.tervenien.ts constitute ’the m em bers o f the 
Association is one which does not fall within the am bit o f section 16 
o f  the Code and is m oreover one that cannot' be adjudicated upon in 
these proceedings. H e  further held that the first objection taken b y  the 
intervenients was sound and that before the appellants can be given 
permission to sue, their assertion that they are m em bers o f the Association 
m ust be established to the satisfaction of the Court. The learned Judge 
then examined at considerable length the history o f the Association and 
the proceedings o f various m eetings during the relevant years and held 
that no valid m eeting o f the Association as such had been held since 
January, 1932. I t  was therefore idle for one set o f persons to deny 
membership to any other set or any other person who was a m em ber 
in D ecem ber, 1931. The results o f this holding was that if  the appellants 
as  well as those whose names appeared in list “  A  ”  are to  be deem ed 
to be m em bers, those on list "  B  "  were equally entitled to rights of 
membership. Applying the principle laid down in the case o f H ad ji 
Salieed H arneed L eb b e  v . M oha m ed Gaderp'iUai M arakayar & oth ers1 
he held that it was m anifest that the application for a representation 
order on behalf o f those in list “  A  ”  is one on behalf o f one section o f 
the body and. is one that cannot be entertained, for a second suit w ill lie 
and can lie at the instance o f those nam ed in  list “  B  ” ,

The learned Judge also held that a further objection to  the granting 
o f  the application was the fact that, there were 118 m em bers o f the 
Association and the names enumerated in lists “  A  ”  and “  B  ”  were not 
exhaustive inasmuch as they left 18 mem bers unaccounted for. These 
persons m ight have the same interest as the appellants or they m ight 
hold  views opposed to those o f the appellants. In  order to bind them 
the application m ust be made on their behalf.

In  m y - opinion the inquiry undertaken by the learned Judge was 
m isconceived. In  fact there seems to have been general m isconception 
on the part o f all concerned as to the am bit and purpose o f section 16 
o f  the Civil Procedure Code. On D ecem ber 23, 1941, the Court was 
m oved by Mr. H . A. C. W iekremeratne to give permission to sue on behalf 
o f  the Association. The second part o f the m otion, that is to say— (3), 
was for the Court to direct notice o f the application to be given in the 
■“  Daily N ew s.”  (b) was not in order inasmuch as the last part of section 
16 m erely imposes on the Court after granting perm ission to sue the 
duty of giving notice of the institution of the action to all parties on whose 
behalf t h e . action is being brought. The learned Judge allowed this 
m otion, that is to say, he gave permission to sue, and then proceeded to 
direct notice of the said application to be given to the said m em bers by 
publication in  the Newspaper “  Ceylon D aily News. ”  In  view  o f the 
fa ct that permission to sue had been allow ed, on D ecem ber 23, 1941, 
this notice was not in order inasm uch as it gave notice o f the application 
and not as laid down in section 16 of “  the institution o f the action. ’ ’ 
A lthough the application had beep granted and permission to sue had

1 A. I . R. 1925 Madras 985.
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been given on D ecem ber 23, 1941, the notice in the “  Daily News ”  
invited persons interested to show cause against .the application on 
February 11, 1942. In  m y opinion all proceedings held after Decem ber 
23, 1941, to hear objections to the application were ultra vires. On an 
application under section 16 for leave t.o sue such objectors were not 
entitled to be heard and had no status so far as the application was 
concerned.

Although the proceedings were ultra vires, it is relevant to consider 
whether, on the assumption that an application under section 16 was 
properly before him , the learned Judge’s treatment o f such application 
was in accordance with the law, and in refusing permission to the appel
lants to sue in a representative capacity he adopted proper legal principles. 
Section 16 of the Civil Procedure Code agrees almost word for word 
with Eule 8 of Order 1 of the Indian Civil Procedure Code. In  Bhicoobai 
v . Hariba Baghuji1, it was held that the Court should exercise a judicial 

"‘ discretion in granting permission to a person to sue in  a representative 
capacity under .the rule. In  .the second edition of Chitaley’s Code of Civil 
Procedure, Y ol. 2, pp. 1085— 86, it is stated that the conditions for the 
applicability of the rule are—

“  (1) The parties m ust be  numerous; and
(2) They m ust have the same interest in the suit. ”

W ith  regard to (1) the rule does not fix any particular number. I  do not 
consider that it could be urged in this case that the persons alleged to have 
the same interest in the action, that is to say 77, were not numerous. 
W ith  regard to (2) the appellants in the affidavit and in the plaint claim ed 
to represent the interest not o f the persons who originally formed the 
Association, but of a certain section o f such persons whom , so they 
claimed, had the right to represent the Association at the time of the 
institution of proceedings. The true principle underlying the rule is 
that the suit, in form, be constituted into a representative one in order 
to prevent the defendant from  being vexed by  others. The rule does not 
require .that .the whole body on whose behalf the proceedings are taken 
should be of the sam e opinion. The rule was considered at som e length 
in  Sayad Anwar v . M ohiddin Sham suddin2. In  his judgm ent Patkar J. 
stated that it was not permissible for a Judge to dismiss the suit under 
Order 1, E ule 8, sim ply on .the ground that some persons objected to the 
p laintiff carrying on the suit. Such persons could be brought on 
the record as parties. The following passages at pp. 6 7 - 6 8  from the 
judgm ent of Tyabji J. is o f  interest—

“  Coming to  the learned Judge’ s decision under 0 . 1, E . 8, the object 
o f that rule is to provide facilities where numerous persons have the 
same interest in a suit. The rule provides a method by which such 
numerous persons can be before the Court as if they were plaintiffs or 
defendants without the necessity of making every one of them a party. 
The scheme of the rule is that in such a case one or more persons m ay b e  
given leave to sue or to defend the suit on behalf of all persons interested. 
L eave m ay be given to one, or if necessary, to several representative 
persons. The leave m ay be sought on behalf either o f the plaintiffs 

J A . I . B. 1917 Bombay 141. 1 A . I .  B. 1932 Bombay 65.
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or the defendants. W hen the leave is applied for, the Court m ay,
o f course, take steps to verify the allegations o f the applicant or appli
cants. , I f  the num ber o f those who apply to the- Court on the ground 
that they have the same interest is "  numerous ”  (.that is the word o f 
the rule) the Court has jurisdiction to m ake the order. I f  an application 
is made on behalf o f  persons, as to whose willingness to  be represented 
by the applicant or applicants, the Court desires to have som e evidence 
there is no difficulty in this being insisted upon. As a further safe
guard, it is provided that notice, in the m anner laid down in  the rule 
shall be given .to all such persons, as are alleged to have the sam e 
interest in  the suit. Finally, under sub-section (2), i f  these other
persons are not satisfied b y  the plaintiff representing them , they m ay 
apply to be m ade parties.

This being an enabling rule, for the purpose of m aking it practicable 
to bring to trial, a suit in which numerous persons would otherwise 
have to be made parties, whose num ber m ight m ake the trial embarrass
ing, I  am at a- loss to  understand what the learned Judge can mean 
when he sa y s :

“  I  hold that plaintiffs have no right to sue in the representative
capacity, and that the suit is bad under 0 .  1. R . 8, Civil
P .C .”

Order 1, R . 8, does not make any suit bad or good. I t  only provides 
for a case where a num ber of persons are interested in a suit. A  means 
is devised b y  which such a suit m ay be placed before the Court with 
greater fa c ility .'’

In  Kali K anta  Surm a v . Gouri Prosad Surm a Bardeuri1 B anerjee J. 
at page 911 referred to the purpose o f section 30 o f the Code o f Civil 
Procedure, now Order 1, R . 8, in the following passage: —

“  Section 30, as we understand it, requires that the Court should 
exercise a judicial discretion in perm itting som e definite person or 

• persons to  sue or be sued on behalf o f all the persons interested, and 
it further requires the Court to  give .to the persons interested notice 
of the institution o f the suit which m ust include a notice o f the names 
o f the persons who have been perm itted to represent others, so that the 
persons interested m ay have an opportunity o f knowing who have 
been selected to represent them . N ow in the present case n o  such 
thing was done. In  the first place the Court did not give perm ission 
to any definitely nam ed persons among those interested to  represent 
.the rest; and in the second place the notice issued by the Court did not 
show who the persons were that had been selected to represent the 
remaining persons interested. That being so, we think that the 
persons interested in  the result o f the suit who are necessary parties 
have not been properly m ade parties to  it, and that the suit m ust fail 
by  reason o f dqfect o f parties.”

Again in A da m son  v . A rum ugam ? it was held that section 30 of the Code 
o f Civjl Procedure was not intended to allow individuals to sue on behalf

‘  17 Calcutta 906. ! 9 Madras 464.
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o f .the general public, but to enable some o f a class having special interests 
to  represent the rest of the class. This case was followed in Muhamaif  
B in  M ianayo M t. A tim jo K u er .1

In  Ealidas Jivram v . Gor Parjaram H irji2 the plaintiffs were 208 
ip number and as they had the same interest in the subject matter of the 
suit, 13 plaintiffs obtained leave to sue on behalf of the rest under section- 
30 of the Civil Procedure Code. The following passage at page 311 of the 
judgm ent of Parsons J . is o f  interest—

“  The objection that s. 30 o f the Code o f Civil Procedure does 
•dot permit o f the present, suit is untenable, since here we have a case 
not o f persons suing on behalf of a class, but of 208 persons suing for 
themselves, the 195 persons as per list (Ex. 5) having been actually 
brought up on the record as plaintiffs just as the 119 persons as per 
list. (Ex. 6) have been brought on the record as defendants. '  The- 
objection that under section 26 of the Code the plaintiffs cannot 
all be joined in this suit, is also, I  think, one that we ought not. to 
entertain. The issue by the defendants of .the rules under date October 
12, 1883, gave a cause of action t.o each of the plaintiffs. I t  also gave 
the same cause of action to all o f them, since the rules prohibited their 
admission into the shrine of the temple for purposes o f worship except, 
on the production o f passes to be obtained on payment. In  so far as 
the issue of these rules gives the same cause of action to all the plaintiffs,
I  think the suit is rightly brought to have the obnoxious rules declared 
to be invalid, and this is really tbe main object for which it has been 
brought.”
Representative actions in England are governed by Order 16, R . 9, 

which js as follow s: —
‘ ‘ W here there are aumerous persons having .the same interest in  

one cause or matter one or more of such persons m ay sue or be sued 
or m ay be authorised by the Court or a Judge to defend in such cause 
or matter, on behalf or for the benefit of all persons so interested.”

The permission qi the Court is therefore not required in order to sue, 
but authorisation is required to defend. In  this connection it is o f  
interest to observe the principles which have been followed by Judges in 
authorising persons .to defend in a representative capacity under the rule. 
In  W ilson  a. Church3, Jessel M .R . refused to allow the defendant to- 
defend ir a representative capacity on the ground that there, was no 
evidence that he represented anyone, but. himself. A s the Master o f the 
R olls said, he cannot be ‘ ‘ a representative without a constituency ” . 
In  Fraser v . Cooper, H all and Co.4 the plaintiff, a bondholder of a Railway 
Company, sued ”  on behalf o f him self and all the bondholders of the 
com pany other than the defendant B , ”  but did not obtain an order 
under Order 16., Rule 9, that B , should be sued as representing all 
bondholders who dissented from  the plaintiff’s claim. One of the bond
holders took out a su m m o n s  whereby he stated that neither .the plaintiff 
nor the defendant B , properly represented the interests of him self and! 
certain other bondholders, and applied .to be made a defendant. The

1 A . I .  R. Patna 418.
2 IS Bombay 309.

(1878) 9 C. D. 552. 
(1882) 21 C. D. 718.
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applicant was joined as a defendant in a representative capacity because- 
it appears that he represented bondholders w ho dissented from  the 
plaintiff’s view. In  M organ ’s B rew ery  Com pany v . Crosskill1 a C om pany 
proposing to issue new preference shares ranking pari passu  with its 
existing shares served on one o f its preference shareholders (sued on behalf 
o f him self and the other preference shareholders) an originating sum m ons 
for the determination o f certain questions with reference to the proposed 
issue, arising on the construction o f the Articles o f Association. B uckley
J . refused to appoint the defendant to represent the preference share
holders unless a m eeting of them was first called and nom inated the- 
defendant to represent them . From  these eases it would appear that, 
in cyder to obtain authorisation to  defend in a representative capacity,, 
the applicant has only to satisfy the Judge that he does represent a class- 
that dissents from  the view o f the plaintiff.

English cases on the interpretation of Order 11., R . 1, are also help fu l 
in regard to the manner in which the Judge should exercise his discretion 
in allowing the service out o f the jurisdiction o f a writ o f summons. 
In  Call v . O ppenheim 2 the plaintiff, upon an ex  parte application, obtained 
leave to serve the defendant with a writ out of the jurisdiction, where
upon the defendant took out a sum m ons to rescind the order for service, 
oh the ground that the claim had been determined by  a foreign judgm ent, 
and that the matter was res judicata. I t  was held by the Court o f A ppeal 
that as there was sufficient doubt as to the effect of the foreign judgm ent, 
and therefore a question o f law which m ight be reasonably argued, 
the service of the writ m ust be allowed. Again in B u rt and others v . 
Bo-wen and others3 when the plaintiffs were trying to m ake out a case- 
against two foreign defendants, Lord Coleridge held, on an application 
to set aside an order o f the Judge giving leave to serve the writ out o f the 
jurisdiction, that it was not necessary to enter into the question o f the 
merits which would be the question at the trial. This question was fa r  
too serious to be decided against the plaintiff sum m arily upon an applica
tion as to service or notice of the writ. In  B adische Anilin TJnd Soda  
Fabrik v_. H en r y  Johnson & Co. and B asle Chem ical W o rk s, B indschedler*• 
the Court of Appeal held that leave to serve the writ out o f the jurisdiction 
should be granted where a prima facie case of a sale within the jurisdiction- 
had been shown.

As I  have already indicated, the proceedings by which the respondents 
were brought before the Court were ultra vires. B u t even on the assum p
tion that they were in order, I  am of opinion that the learned Judge 
has not correctly applied the law  as form ulated in the various cases to 
which I  have invited attention. A t pages 95— 96 in his judgm ent h e  
states as follow s: —

“  In. this case it is abundantly clear from  what I  have set out already 
that there is a real- dispute between- the parties as to whether the 
petitioners or the respondents are the mem bers proper o f the Sam ithiya; 
but what is m ore— and this concerns the Court in a special degree__

1 (1902) 1 Ch 898.
* 1 Times L. R. 622.

* 8 Times L. R. 28. 
4 (1896) 1 Ch 25.
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is whether the petitioners, respondents or any o l them  can to
continue the identity and the life of the Samithiya that was in existence-' 
in 1931.

W ithout going at all into the difficult question whether the petitioners, 
respondents or any of them  can be regarded as continuing the identity 
o f  the Samithiya, it is tolerably clear from  a reading of section 16 of the 
Civil Procedure Code that the question whether the petitioners and the 
others mentioned in list “  A  ”  or whether the respondents constitute 
the members of the Association is one which does not fall within its 
am bit and is one that cannot be adjudicated upon in these proceedings. 
The effect of acceding to the application o f the petitioners would be 
to recognise them  as • members of the Samithiya at least impliddly, 
for it is on this footing alone that they can be permitted to represent 
the general body of members. I f  in fact they be not members of the 
Association, then the result would be, if an order be made in their 
favour in terms of their application that the action instituted by them 
would be binding on the real members of the Association and tend to 
take away or prejudice their rights. The representation order would 
indeed have the effect of conferring on the petitioners inter alia the 
right to com promise the suit which they propose to institute and any 
such com promise would be binding upon the true and proper members 
of the Society who would thereafter be debarred from  instituting an 
action on the same cause of action against the defendant— see Krishnq- 
machariar v . Ghinnammal1. I t  is therefore of the utmost importance 
that before the petitioners can be given permission, their assertion 
that they are m embers of the Association must be established to the 
satisfaction of the C ourt.”

Then follows a long inquiry into the history of the Association with 
reference to various meetings and the validity of such meetings. The 
learned Judge then holds that neither the petitioners nor the respondents 
were mem bers of the Association. I f  the respondents were not members 
o f  the Association it is difficult to comprehend how they were ever allowed 
to becom e parties and put forward objections. I t  seems to m e that the 
learned Judge in  the face o f the decisions to which T have invited attention 
has on an application for a summons decided the case on its merits. 
In  com ing to the decision that the plaintiffs could not be given leave to 
sue under section 16 o f the Civil Procedure Code, the learned Judge 
appears to have been guided by the case of H adji Saheed Ha-meed L eb be  
v . M oham ed Gaderpillai Marakayar3. I  am of opinion that this case is 
very m uch in point, but it seems to m e that the learned Judge has 
misunderstood the implications of this decision. A fter citing the 
principles outlined in this case the learned Judge says—

Applying these principles it is manifest that the application for a 
representation order on behalf of those in list ‘ A ’ is one on behalf of 
one section o f the body and is one that cannot be entertained for a 
second suit will and can lie at the instance of those named in list ‘ B  ’

This deduction is wholly contrary to the decision in the case which was

i H  U . L. J. 192. * A . I . R. 1925 Madras 985.



HOWARD C.J.—Caroline Soysa and Lady Ratwatte. 563______________> ______________._________  .________________________
cited as will be seen from  the following extracts from  the judgm ent of
Srinivasa Iyengar J. on pages 985— 986: —

“  The contention on behalf o f the defendant is twofold. I t  is stated' 
that there is a large body o f worshippers w ho have not agreed with the 
plaintiffs either in the institution o f the suit or in the proceedings 
that led up to it, and that, therefore, it cannot be stated that all the 
worshippers at this m osque have the sam e interest. I t  seems to 
m e that, if the construction o f the terms o f 0 . 1 E . 8 C .P .C . should be 
that it is only where all the m embers of the body are of the same- 
opinion with regard to the litigation as the plaintiffs that the rule should 
be applied, then the provision contained in the rule would be practic
ably useless. M ost of the cases that com e up before Courts in which 
the provision contained in this rule is invoked are cases o f tem ples 
or mosques in which we know that there are always tw o factions, one 
opposed to the other. I f  it should be stated that this rule should 
be applied only in cases where the whole body is o f the same opinion-, 
then, it follows that the rule cannot be applied to such cases at all

I  believe the true principle underlying this rule is that the suit 
should in form  be constituted into a representative suit m erely to 
prevent the defendant being vexed and m olested, as he m ay w ell 
be, by  similar suits by  other persons o f the body. F or the applica
tion o f this principle it is really unnecessary to determine whether 
or not all the mem bers o f the hody on whose behalf the suit is sought 
to be instituted are o f the same opinion.. The order only means th is; 
that all the members o f the body on whose behalf the suit would,, 
on the passing o f the order, be constituted into a representative suit, 
would be prevented thereafter from  instituting any proceedings on the 
cause o f action alleged in  the plaint; and such body being an in 
definite body and the order being given only to sue in respect o f all 
persons having the same interest, the order would have the effect 
only o f preventing m ultiplicity o f suits and would not be calculated 
in any m anner or to any extent to prejudice the rights o f any o f the 
worshippers or o f the defendant ” .

Again in Nadar and others v . Nana and oth ers1 the principle laid down- 
was to the sam e effect as will be seen from  the headnote w hich is as 
fo llow s: —

‘ ‘ Although a caste is of a quasi corporate nature and can hold  property 
as a person, O. 1, R . 8, is wide enough to  cover suits by caste members- 
for decision of questions affecting them , inter se and in respect o f caste 
property.

Although plaintiffs admit that caste affairs are decided by  a m ajority- 
o f the caste m em bers, yet the plaintiffs need not have obtained, as a 
condition precedent to their bringing the suit, the consent o f the- 
m ajority of the caste m em bers.

Per Napier J .— I t  m ay be that the plaintiffs, if they are unable to- 
prove th a t  they have got the support o f the m ajority o f the caste:

1 A . I . R. 192 (Madras 683.)
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m embers, cannot succeed in getting the relief which they seek. But 
there is no reason to introduce the condition precedent to the filing of 
the suit.

B. 8 is applicable to cases where one person seeks to represent a 
number of other persons who agree with him in the contention which 
lie  has raised in the suit as to the rights of the various members of the 
com m unity.

The sole object of this section is to provide a simple means by 
which as m any persons as possible, who are members of the same 
com m unity or are equally interested in certain affairs, can be brought 
together and a judgm ent can be given which will bind them all ” ,

T h e  appellants put forward their claim as representing a certain nufhber 
-of tbe original m embers of the Association. In  putting forward this 
claim  they maintained that at the time of filing the action they and they 
alone were entitled to represent the Association. This is a question 
■which dealt with the merits of the action and could not be decided on an 
application for a writ of summ ons. I f  the plaintiffs are unsuccessful in 
regard to this question, their action fails. The only questions that 
•should have been considered by  the Judge at this stage was whether the 
plaintiffs represented a class o f persons with the same interest in the suit 
■and whether there was a prima facie case. The plaintiffs claimed to 
represent a certain number o f the original members o f the Association. 
They make no claim  on behalf of the members who dissent from that view. 
There was a dispute between the appellants and certain other original 
members of the Association. Such other m embers had, so it was claimed, 
lost their rights. The plaintiffs claimed an account from  the Manager. 
I f  they prove this claim  to be the sole members of the Association, they 
are entitled to such an account and also the right to determine the
■managership of the defendant. The order to sue being given only in
respect of the appellants will have the effect of preventing multiplicity 
o f suits and will not be calculative in any manner or to any extent to 
prejudice the rights of any of the dissentient m embers or of the defendants 

I  think the learned Judge’ s decision on point (7) was correct. The 
question as to whether the action should be instituted under section 101 
■of the Trusts Ordinance did not arise at this stage.

For the reasons I  have given the appeal is allowed, the order of the 
D istrict Court set aside, and the original application of the appellants to 
sue allowed. N otice o f institution of action under section 16 is to be 
further published. I  have given careful consideration to the question 
of costs The original form al application of the appellants was faulty 
inasm uch as it prayed for notice of "  the application ”  instead of the
“  institution of the action ” . This defect has been in great measure
responsible for the procedure subsequently followed. M oreover although 
'the draft plaint and petition m ade it clear that the proceedings w ere 
being instituted on behalf of certain m em bers of the Association, the 
application for leave purported to be on behalf of the Association. For 
-these reasons I  am of opinion there should be no order as to costs.

i>b K retser J .— I  agree.
Appeal allowed.


