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1938 Present: de Kretser J. 

T H U R A I R A T N A M v. M O H I D E E N PICHAI . 

144—P. C. Kalmunai, 22,360. 

Search warrant—Affidavit by Excise Inspector—Credible information—Magis
trate's authority to issue search warrant—Ordinance No. 17 of 1929. 
s. 73 CI)—Excise Ordinance, No. 8 of 1912, s. 35. 
Where an Excise Inspector swore an affidavit that he. had received 

credible information that a person was in unlawful possession of ganja 
and that he had verified the information and found it to be true,— 

Held, that the affidavit contained sufficient material for the issue of a 
search warrant under section 73 (1) of Ordinance No. 17 of 1929. 

Under section 73 (1) of Ordinance No. 17 of 1929 the Magistrate must 
be satisfied by information on oath that there is reason to suspect ; under 
section 35 of the Excise Ordinance he must have reason to believe after 
inquiry. 

In both cases- the information should furnish facts which should lead 
the Magistrate to find that a prima facie case exists for the issue of 3. 
search warrant. 

> 18 N. L. R. 289. • 1 Browne 75. 
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^ ^ B P E A L from an acquittal by the Pol ice Magistrate of Kalmunai . 

E. H. T. Gunasekera, C. C, for complainant, appellant. 

C. T. Olagasegram, for accused, respondent. 

M a y 2 6 , 1 9 3 8 . D E KRETSEH J , — 

A n Exc ise Inspector s w o r e an affidavit that h e had rece ived credible 
information that the m a n w h o is n o w the first accused w a s in posses
sion of Cey lon-grown ganja in his house, and that he had verified the 
information and found it to be true. 

H e m o v e d for and obtained a search warrant, wh ich w a s made returnable 
on October 1 8 , 1 9 3 7 . 

The warrant w a s on a printed form and stated as fo l lows : — 

" Whereas information has been laid before me, and on due inquiry 
thereon I h a v e been led to bel ieve , &c." 
A r m e d w i t h this warrant the Inspector w e n t to the house of the person 

n a m e d i n the warrant on October 1 1 , 1 9 3 7 , and found h im at home. H e 
d e m a n d e d if the Inspector had a search warrant and t h e Inspector s h o w e d 
h im the warrant and exp la ined its purport. The accused told h im h e 
could search but if h e fai led to find ganja h e w o u l d not let the Inspector 
ge t out. 

Accordingly the Inspector's party began to search, the accused himself 
opening a box. Whi ls t a h e a d m a n w a s searching this box the accused 
struck the. headman's h a n d and asked the party to " clear out" , and w h e n 
t h e Inspector did not go t h e accused struck at h im and later at an Excise 
guard w h o came u p . The E x c i s e party then at tempted to search the 
accused's son's h o u i e and w e r e resisted. 

The Inspector then charged four persons w i t h obstructing him, a public 
servant, in the discharge of his duties , and w i t h assault and criminal force, 
the charges be ing laid under sect ions 1 8 3 , 1 8 6 , and 3 4 4 of the Pena l Code. 

The learned Magistrate acquitted the accused at the conclusion of the 
E x c i s e Inspector's ev idence- in-chie f o n the ground that the search warrant 
had b e e n irregularly issued, that the entry of the son's boutique was 
i l legal , and there w a s a mis jo inder of charges. -

T h e At torney-Genera l appeals from t h e acquittal of the first accused, i.e., 
the person against w h o m the search warrant had been issued. 

T h e quest ion of misjo inder need n o t be considered seriously and w a s 
hardly referred to during the argument . The Magistrate seems to have 
forgotten that h e w a s responsible for the framing of the charges, and if h e 
found that he had m a d e a mis take the remedy w a s quite s imple. 

T h e i l l ega l i ty of the entry into the son's bout ique is not questioned. 
There remains only the case of the 'first accused. 

T h e Magis trate thought that before the search warrant w a s issued the 
Magis trate w h o did issue it should h a v e e x a m i n e d t h e person w h o gave 
information to t h e Inspector. The Inspector says h e had the informant 
ready but t h e Magistrate did not call for h im. T h e Magistrate says that 
t h e Inspector grossly fai led in his duty because he did not request the 
Magistrate t o record that ev idence . I see no justification for this 
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stricture. A prosecut ing officer m a y suggest to a Magis trate that cer ta in 
ev idence is desirable but h e is under no obl igat ion to instruct t h e Magis 
trate as to his duty and it is scarcely fair to visit t h e omiss ion of t h e 
Magistrate o n the Inspector. 

Crown Counsel argues that the authorit ies re l ied on by the Magi s tra te 
do not apply as the Exc i se Inspector w a s act ing under Ordinance N o . 17 
of 1929, w h i c h does not require a Magistrate to b e l i e v e that an offence 
has been commit ted before h e issues a search warrant but a l l o w s h i m to 
do so on rece iv ing information w h i c h raises a suspic ion in his m i n d that 
an offence has b e e n commit ted , w h e r e a s in t h e case of Dewasundera v. 
Sinnathane \ on w h i c h the Magistrate rel ies , the search warrant w a s i s s u e d 
under sect ion 35 of the Exc i se Ordinance, No. 8 of 1912, w h i c h requires 
that the Magistrate should h a v e reason to be l i eve that an offence has b e e n 
commit ted before h e issues a search warrant . Counsel for the accused 
admits t h e dist inct ion but contends that in both cases the Magistrate 
should first h a v e informat ion before h i m in a form required by l a w and 
sufficient to just i fy h i s suspicion or belief. 

I a m not convinced that there is m u c h substance in the a r g u m e n t based 
o n the difference in phraseo logy and find it difficult to be l i eve that t h e 
Legis la ture intended to authorize the issue of a search warrant m o r e eas i ly 
in t h e one case than in the other. In both cases t h e informat ion shou ld 
furnish facts w h i c h lead the Magistrate to find that a prima facie c a s e 
ex i s t s for the issue of a warrant . Under sec t ion 73 (1) of the Ordinance 
No . 17 of 1929 h e m u s t be satisfied by information on oath that there is 
reason to suspect . Under sect ion 35 of the E x c i s e Ordinance h e m u s t 
h a v e reason to be l i eve after such inquiry as h e th inks necessary . In t h e 
former Ordinance h e acts upon informat ion on oath : in the la t ter u p o n 
information w h i c h need not be o n oath and after such inquiry as h e t h i n k s 
necessary. T h e former Ordinance h a v i n g prescribed that the informat ion 
should be on oath does not insist on further inquiry for the s i m p l e reason 
that at an inquiry the information w i l l b e g i v e n on oath. A n y e v i d e n c e 
on oath m u s t comply w i t h the rules of ev idence . T h e important point 
to remember is that in both cases it i s the Magistrate w h o has to be 
satisfied, and w h i l e one m a y c o n d e m n a Magistrate w h o is too eas i ly 
satisfied I fai l to s ee h o w i t can be said that h e w a s not satisfied and that 
the i ssue of the search warrant w a s i l legal , so i l legal as to m a k e it of no 
effect. In the case of Dewasundera v. Sinnathane (supra) A k b a r J. e m 
phasized w h a t the Magistrate ought t o h a v e done but h e did not proceed 
to acquit the accused pure ly on the ground of the search w a r r a n t be ing 
i l legal. H e w e n t o n to consider other matters and ended by acqui t t ing 
the accused " i n the c i rcumstances" . T h e case is reported only as 
indicat ing w h a t a Magistrate should do and not as an author i ty for t h e 
proposit ion that t h e obstruct ion w a s justified because the warrant w a s 
i l l egal ly issued. 

The case of Goonesekera v. Appuhamy', re l ied upon b y the Magis trate 
does not deal, w i t h the case of a search warrant and t h e facts of that case 
are quite different. 

A l l the Inspector had to prove w a s that h e w a s act ing in the lawfu l 
d ischarge of his duty and h e did that w h e n . h e proved that a Magistrate , 
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the authority const i tuted by the Ordinance, i ssued a search warrant under 
which he w a s justified in acting as h e did. It w o u l d be an extraordinary 
situation if an Excise Inspector had to instruct a Magistrate as . to what 
h e should do or if he w e r e to refuse to e x e c u t e a search warrant because 
h e bel ieved it ought not to h a v e been issued. It would also be strange if 
an accused person w h o k n e w nothing of the a l leged defects could obstruct 
a public officer w i t h criminal intent and then justify w h a t h e did by 
c la iming to be acting in the exercise of lawful rights. 

Undoubtedly the subject must be protected against invasion of his 
house unlawful ly , and clearly Inspectors and Magistrates must not be 
encouraged to act carelessly or arbitrarily but, equally, high-handed 
opposit ion to pubic officers must not be condoned and technical i ty so 
stretched as to enable offenders to escape punishment . 

IMow, in the case before us the Magistrate did have information upon 
oath and that information m i g h t raise a suspicion in his mind sufficient 
to justify h im in issuing a search warrant. If the Excise Inspector only 
conveyed w h a t another had told h im the Magistrate w o u l d properly 
satisfy himself about that information but here the Inspector w e n t on to 
state that h e hacl verified the information and found it to be true. That is 
the same as the Inspector speaking to facts w i t h i n his o w n knowledge . 
H e swore to these facts. W h y should the Magistrate not be satisfied ? 
This bit of ev idence has been overlooked by the Magistrate. It w a s 
overlooked by Counsel in this case, possibly because t h e Magistrate did 
not send up the proceedings on w h i c h the search warrant had been issued. 
They had to be cal led for. 

The very foundation of the acquittal therefore fails. But there is more. 
If the search warrant had been i l legal ly issued and if resistance to it would 
be justified on that ground then perhaps' the acquittal might stand, but 
t h e ev idence is that the accused did not resist search but invited it 
coupl ing it w i t h a threat . Hav ing t h e n accepted the legal i ty of the 
search he should at least e x p l a i n w h a t made h i m change his mind and 
w h y wi thout any int imat ion of a change of mind h e should assault the 
searching party. 

The trial w a s abruptly stopped and it is undesirable to sey more as the 
case must go back for the trial to proceed. 

The acquittal of the first acused is set aside and the Magistrate directed 
to proceed w i t h the trial. 

Sent back. 


