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[ I N THE PRIVY C O U N C I L . ] 

1937 Present: Lord Thankerton , Lord Alnes s , a n d 
Sir Lance lot Sanderson. 

K. D H A M M A N A N D A v. D A V I T H R A N A S I N G H E . 

Buddhist temporalities—Property acquired by incumbent on Crown grants— 
Succession to property—Title transmitted to succeeding incumbent— 
Prohibited bequests to temples—Proclamation of 1819. 
Property dedicated to a Buddhist vihare is the property of the incum

bent for the time being, for the purposes of his office including his own 
support and the maintenance of the temple and 'its services ; and on his 
death it passes by a special rule of succession, which secures its trans
mission to the succeeding incumbent. 

Land acquired by an incumbent on Crown grants and certificates of 
quite possession may be similarly transmitted. 

The proclamation of September 18, 1819, which makes it unlawful for 
a person to make a donation or a bequest to or for the use of a temple 
does not apply to Crown grants. 

An appellant cannot be permitted to raise for the first time in appeal 
questions which should have been put in issue at the trial so as to afford 
the respondents the opportunity of producing all the evidence available. 

^ ^ P P E A L from a j u d g m e n t of the S u p r e m e Court. 

N o v e m b e r 23, 1937. De l ivered by LORD T H A N K E R T O N . — 

The appellant, w h o is defendant No. 1 in a suit for declarat ion of t i t le 
t o land, appeals against a decree of t h e S u p r e m e Court of t h e Is land of 

1 Ceylon, dated March 11, 1935, w h i c h affirmed a decree of t h e District 
Court of Colombo, dated J u l y 26 ,1933 . 

'The respondents brought the suit on S e p t e m b e r 5, 1929, as the trustees 
of the t emple cal led P i l i k u t t u w a Purana Vihare d u l y appointed under 
t h e Buddhis t Temporal i t i e s Ordinance, No . 8 of 1905. T h e y asked for 
a declaration that n ine cont iguous a l lo tments of land, e i g h t of w h i c h are 
described in the schedule at tached to the plaint , and t h e n in th of w h i c h 
is the land cal led Galkandahena descr ibed in paragraph 5 of t h e plaint , 
are the property of the said temple , end for quie t possess ion and damages . 
Of the s ix defendants , de fendants Nos . 1 and 2 c l a i m e d as o w n e r s of t h e 
suit properties, , the remain ing defendants be ing their lessees . The 
defendants Nos . ,1 and 2 c la imed to h a v e acquired the propert ies under a 
deed of March 30, 1928, e x e c u t e d in their favour by one Sonuttara, w h o m 
t h e y al leged to h a v e been in possess ion by a t i t le adverse- to and 
independent of the t e m p l e for some thirty years . 

In the trial Court the defendants d i sputed the va l id i ty of the appoint
m e n t of the respondents as trus tees of the t emple , but the Distr ict J u d g e 
he ld that the ir appo intment w a s val id, and h is decis ion w a s not chal lenged. 
I n fact, before t h e date of trial the respondents ' t erm of office had expired , 
and the first respondent had been d u l y appointed as their successor under 
Ordinance N o . 19 of 1931, and the d e c r e e w a s granted in h i s favour as 
trustee of the temple . 
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T h e appellant, at the hear ing of this appeal, fe l t bound to accept the 
:oncurrent findings of fact by the Cpurts be low and it wi l l be convenient 
to state shortly the re levant facts, w h i c h are either undisputed or have 
been concurrently found b y these Courts. 

The temple is a very old one ; early in the last century the chief priest 
was one Sobitta Terunnanse . He had four pupi ls : (1) Sumangala Attadasi 
Terunnanse, (2) Kin igama S e e lawan se Terunnanse, (3) Kondana, (4) 
Aturuwel la Sonuttara Terunnanse, also' cal led Induruwel la Sonuttara 
Terunnanse. On the death of Sobitta, apparently about 1862-65, he 
was succeeded by Attadasi , w h o died on Ju ly 5, 1872. 

On Attadasi 's death, w i thout pupils , the succession fell to See lawanse , 
w h o died in 1900. 

There w a s s o m e dispute as to w h e t h e r See lawanse w a s succeeded by 
his pupi l Kin igama Saranapala or Sonuttara, or both jointly. The trial 
Judge, after say ing that it w a s unnecessary to decide the question, held, 
on the evidence, that i t w a s proved that Saranapala became the chief 
priest. The S u p r e m e Court, w h i l e appearing to accept this .finding, 
treated it as immaterial . In the opinion of their Lordships, it is im
mater ia l in" v i e w of t h e concurrent findings as to the nature of the holding 
of the suit properties b y all t h e chief priests, including Sonuttara. 

In any event , it is clear that , after the death of Saranapala in 1910, 
Sonuttara w a s the chief priest unt i l his death in April , 1929. 

The Courts b e l o w h a v e concurrent ly found in fact that all the chief 
priests held and administered the s u i t properties as de facto trustees of 
the temple , and this finding disposed of the main content ion of the appel
lant on the facts,- w h i c h included an al legation that Attadasi had m a d e a 
gift of the suit propert ies to Sonuttara before his death. Indeed, the 
appel lant does not appear t o h a v e chal lenged the trial Judge's findings 
on this matter in the S u p r e m e Court, and appears to have confined his 
argument to a quest ion of l aw based on sect ion 41 of the Ordinance No. 8 
of 1905, w h i c h provides as fo l lows : — 

41. From and after the t ime w h e n this Ordinance shall come into 
operation, it shal l not b e l awf u l for a n y temple , or for any person in 
trust for, or on behalf, or for the benefit of any temple , to acquire any 
land or immovab le property or any interest in any land or immovable 
property of the va lue of fifty rupees or upwards, unless the l icence of 
t h e Governor under the publ ic seal of the Island be obtained. And if 
a n y person shall by devise , grant or conveyance , or o therwise purport 
or at tempt to ves t in any such t e m p l e or. in any person or persons in 
trust, for or for the benefit or on behalf of any such temple , any land or 
immovab le property, or any interest therein,"of the va lue aforesaid, 
and such l icence as aforesaid is not obtained, such land or property or 
interest shal l devo lve , on, and b e c o m e ves ted in, the lawful heir or 
heirs of such person, notwi ths tanding such devise , grant or conveyance 
t o t h e contrary ". 

It may be here noted that sect ion 42 provides : — 

" N o al ienation of m o v a b l e or i m m o v a b l e property belonging to any 
t emple by sale, mortgage, gift, or o therwise b e t w e e n the date of the 
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passing of this Ordinance and the appointment of trustees to such 
t e m p l e in m a n n e r here in provided shal l b e of a n y force or avai l in l aw, 
but the s a m e shal l b e abso lute ly nu l l and vo id ". 

A s a lready stated, the appellant* w h o is defendant No . 1, and defendant 
N o . 2 c la im right to the sui t propert ies under a deed of gift in their favour 
by Sonuttara, dated March 30, 1928. If the propert ies w e r e va l id ly he ld 
by Sonuttara in trust for the t emple , sect ion 42 w o u l d render the deed of 
gift nu l l and void, as it w a s prior to t h e appointment of the s tatutory 
trustees in 1929, and that apart from any quest ion of breach of trust. 

In the' p la int the plaintiffs c la im that t h e t i t le of the t e m p l e w a s by 
right of long and prescr ipt ive possession. In their answer the defendants 
c la imed that Sonuttara b y possess ion adverse to the t e m p l e and all others 
for over th irty years prior to 1928 had acquired t i t le to the properties . 

Before the S u p r e m e Court the appel lant mainta ined that, in v i e w of 
•section 41 above quoted, ne i ther t h e t e m p l e nor a n y o n e on its behalf 
could acquire a t i t le by prescr ipt ive possess ion. This content ion, w h i c h 
does not appear to h a v e been submit ted to the trial Judge , w a s rejected 
by the learned J u d g e s of the S u p r e m e Court, on the ground that sect ion 41 
did not apply to the acquis i t ion of t i t le b y prescript ion, fo l l owing certain 
decis ions of the Courts in Cey lon to w h i c h t h e y refer. 

Before their Lordships the appel lant did not cha l l enge this ground of 
decis ion of the S u p r e m e Court, and their Lordships expres s n o v i e w as to 
its soundness , and reserve any opinion on the quest ion. 

The only content ion submit ted by the appel lant to their Lordships 
w a s an ent ire ly n e w one, w h i c h h e admit ted h a d not h i therto been sub
mit ted at any s tage of the case, and w h i c h is not e v e n m e n t i o n e d in h i s 
case in this appeal. H e contended that, in the absence of any proof of 
t h e necessary l icences under sec t ion 41 of the Ordinance of 1905 or t h e 
corresponding enac tments w h i c h preceded it, h a v i n g been obtained, the 
t emple w e r e not ent i t led to the suit propert ies . 

For the purpose of h i s a r g u m e n t h e d iv ided t h e propert ies into three 
groups as fo l lows : — 

Group I. 

No. 6 in the schedule . Acquired b y At tadas i b y a C ro w n Grant dated 
October 16, 1872, under the publ ic sea l of t h e Island. 

No. 7 in the. schedule . Acquired by Attadas i under a s imilar grant of 
the same date. 

Group II. 

No. 5 of the schedule . Certificate of Quiet Possess ion in favour of 
Attadasi dated M a y 23, 1872. 

Group III. 

Nos. 1, 2, 3 and 4 of the schedule . Certificates of Quiet Possess ion in 
favour o f Attadasi , all dated M a y 23, 1872. 

N o . 8 of the schedule . Certificate of t i t l e in favour of Saranapala % as 
purchaser at a sale dated A u g u s t 30, 1898. ' , 

Galkandahena, referred to in paragraphs 5 and 6 of t h e plaint . 
Acquired b y S e e l a w a n s e u n d e r a d e e d of e x c h a n g e dated March 
2, 1896, in e x c h a n g e for land ca l l ed L indamulawat ta . 
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It wi l l thus b e seen that, w i t h the except ion of No. 8 of the s chedu le 
and Galkandahena, t h e t i t les date back at least to 1872. The certificates 
of quiet possession are granted under c lause 7 of Ordinance No. 12 of 1840. 
T h e y certify that the_ Crown has n o c laim to the land, of wh ich the appli
cant for the certificate is in possession, and t h e y are g i v e n w i t h the consent 
of the Governor. Nos . 3 and 4 of the schedule are entered in the Grain 
T a x Commutat ion Regis ter of February 24, 1880, as the property of 
the temple . A s regards 'No . 5 of the schedule , i t . i s s h o w n on t it le p lan 
No. 32,084 dated September 2, 1827, w h e r e it is described as " a piece o f 
Government h i g h ground cal led Wihare lande " c la imed by Sobitta. 

It wi l l be noted that sect ion 41 of Ordinance No. 8 of 1905 only operated . 
after the Ordinance c a m e into force. It superseded section 48 of Ordi
nance No. 3 of 1889, w h i c h w a s in identical terms. The matter w a s 
regulated prior to 1889 by the Proclamat ion of September 18, 1819, w h i c h 
provided as fo l lows 

" It has not been, nor shal l be hereafter lawful to any inhabitant of 
these provinces to m a k e either a donation or a bequest of any land 

, whatsoever to or for the use of any temple , w h e t h e r vihare, dewala , or 
otherwise called, w i thout hav ing first signified to us, through t h e 
Honourable the Resident , or through any Res ident A g e n t of Govern
ment , his or her desire to m a k e such bequest or donation, and hav ing 
received a l icence in wr i t ing to g ive or bequeath the same ; and any 

• land g iven or bequeathed contrary to this order shall not be considered 
as the property of a temple , but shall be g iven to the nearest heir of 
the person w h o has d isobeyed the l aw by at tempt ing to g ive and 
bequeath such land, provided h e sues for the same before the Judicial 
Commiss ioner or A g e n t of the Government wi th in t w e l v e months from 
this date, or from the date of such gift or bequest , or from the t ime t h e 
possession has been taken for any t emple ; or else the land shall b e c o m e 
forfeited to the Crown ". 

It w i l l be noted that this "provision only applies to bequests and gifts, 
and also that it does not apply t o Crown grants. 

The appel lant pointed out that none of the Crown wri t s or certificates 
of quiet possession w e r e in favour of the temple , but in favour of the chief 
priest as an individual , though h e w a s in each case described as a priest. 
B u t it m u s t be remembered , as pointed out by the Supreme Court, w h o 
ci te the authorit ies , that in the Is land property dedicated to the v ihare 
i s t h e property of t h e incumbent for the t i m e being, for t h e purposes of 
his office, including his o w n support and the maintenance of the temple 
and its services , and that, on his death, it passes by a special rule of 
succession, w h i c h secures i ts transmiss ion to the succeeding incumbent . 
In the present case, it is ev ident that the suit properties w e r e so trans
mitted. In his rep ly to the address of the respondents' Counsel to their 
Lordships, the appellant's Counse l confined h i s c la im to three of the sui t 
properties, viz. , Nos . 5, 6, and 7 of the schedule . 

Their Lordships, h o w e v e r , are of opinion that the contention t h u s 
raised by the appel lant for t h e first t i m e invo lves quest ions of fact, namely , 
w h e t h e r l i cences w e r e necessary at the date on w h i c h e a c h property w a s 
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acquired, and, if so required, w h e t h e r t h e y w e r e obtained. T h e appel lant 
cannot be permit ted at this la te s tage to raise quest ions w h i c h should 
h a v e been put in issue at the trial, so as to afford the respondents t h e 
opportunity of recover ing and producing all the e v i d e n c e avai lable . 

Their Lordships w i l l therefore h u m b l y adv i se His M a jes ty that t h e 
appeal should be dismissed w i t h costs. 

Appeal dismissed. 


